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U.S. Customs Service 


General Notices 


APPLICATION FOR RECORDATION OF TRADE NAME: 
“RED BULL GMBH” 


ACTION: Notice of Application for Recordation of Trade Name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 
“RED BULL GMBH”. The trade name is owned by Red GmbH, an Aus- 
trian corporation incorporated in the State of Salzburg, Brunn 115, 
A-5330 Fuschl am See, Oesterreich, Austria. 

The application states that the trade name is used on a product called 
Red Bull Energy Drink and Point of Sale and other promotional materi- 
als for Red Bull Energy Drink. 

The merchandise is manufactured in the United States. Before final 
action is taken on the application, consideration will be given to any 
relevant data, views, or arguments submitted in writing by any person 
in opposition to the recordation of this trade name. Notice of the action 
taken on the application for recordation of this trade name will be pub- 
lished in the Federal Register. 


DATE: Comments must be received on or before August 13, 2001. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Office of Regulations and Rulings, Intellectual 
Property Rights Branch, 1300 Pennsylvania Avenue, NW., Ronald Rea- 
gan Building, Room 3.4A, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Gwendolyn Savoy, In- 
tellectual Property Rights Branch, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229 (202) 927-2330. 


Dated: June 8, 2001. 


JOANNE ROMAN STUMP 
Chief, 
Intellectual Property Rights Branch. 


{Published in the Federal Register, June 14, 2001 (66 FR 32414)] 
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APPLICATION FOR RECORDATION OF TRADE NAME: 
“RED BULL NORTH AMERICA, INC.” 


ACTION: Notice of Application for Recordation of Trade Name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 
“RED BULL GMBH”. The trade name is owned by Red GmbH, an Aus- 
trian corporation incorporated in the State of Salzburg, Brunn 115, 

A-5330 Fuschl am See, Oesterreich, Austria. 


The application states that the trade name is used on a product called 
Red Bull Energy Drink and Point of Sale and other promotional materi- 
als for Red Bull Energy Drink. 

The merchandise is manufactured in the United States. Before final 
action is taken on the application, consideration will be given to any 
relevant data, views, or arguments submitted in writing by any person 
in opposition to the recordation of this trade name. Notice of the action 
taken on the application for recordation of this trade name will be pub- 
lished in the Federal Register. 


DATE: Comments must be received on or before August 13, 2001. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Office of Regulations and Rulings, Intellectual 
Property Rights Branch, 1300 Pennsylvania Avenue, NW., Ronald Rea- 
gan Building, Room 3.4A, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Gwendolyn Savoy, In- 
tellectual Property Rights Branch, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229 (202) 927-2330. 


Dated: June 8, 2001. 


JOANNE ROMAN STUMP 
Chief, 
Intellectual Property Rights Branch. 
{Published in the Federal Register, June 14, 2001 (66 FR 32414)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, June 13, 2001. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF 
THERMOCOUPLES AND THERMOPILES 


AGENCY: U.S. Customs Service, Department of the Treasury 


ACTION: Notice of revocation of ruling letter and treatment relating to 
tariff classification of thermocouples and thermopiles. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification of thermocouples and thermopiles under the Harmonized 
Tariff Schedule of the United States (“HTSUS”), and any treatment 
previously accorded by Customs to substantially identical transactions. 
Notice of the proposed actions was published in the CUSTOMS BULLETIN 
on May 2, 2001. No comments were received in response to the notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 


withdrawn from warehouse for consumption on or after August 27, 
2001. 


FOR FURTHERINFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 927-2388. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 

Title VI amended many sections of the Tariff Act of 1930, as amended, 

and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts are 
premised on the idea that in order to maximize voluntary compliance 

with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, 

the law imposes a greater obligation on Customs to provide the public 

with improved information concerning the trade community’s respon- 

sibilities and rights under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out import 

requirements. For example, under section 484 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1484), the importer of record is responsible for 
using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), a notice was published in the Customs BULLETIN on 
May 2, 2001, Volume 35, Number 17/18, proposing to revoke HQ 
961147, dated December 17, 1997, aruling letter pertaining to the tariff 
classification of thermocouples and thermopiles. Nocomments were re- 
ceived in response to the notice. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on the subject merchandise which may exist but which have not 
been specifically identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule. Any person involved in substantially 
identical transactions should have advised Customs during the com- 
ment period. An importer’s failure to advise Customs of substantially 
identical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective date 
of the final notice of this proposed action. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking HQ 961147 
and any other ruling not specifically identified in order to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in HQ 964833. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Cus- 
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toms is revoking any treatment previously accorded by the Customs 
Service to substantially identical transactions. HQ 964833 is set forth 
as the attachment to this document. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: June 7, 2001. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, June 7, 2001. 
CLA-2 RR:CR:GC 964833 GOB 
Category: Classification 
Tariff No. 8543.89.96 
Ms. LAURIE L. ANDERSON 
HONEYWELL INC 
PO. Box 524 
Minneapolis, MN 55440-0524 


Re: HQ 961147 revoked; Thermocouples; Thermopiles. 


DEAR MS. ANDERSON: 

This letter is with respect to HQ 961147 dated December 17, 1997, issued to you by this 
office concerning the classification under the Harmonized Tariff Schedule of the United 
States (“HTSUS”) of certain thermocouples and thermopiles. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of HQ 961147, as described below, was published in the CUSTOMS BULLETIN on 


May 2, 2001, Volume 35, Number 17/18. No comments were received in response to that 
notice. 


Facts: 


The goods at issue are thermocouples and thermopiles for gas pilot burners. The thermo- 
couples are clamp type, screw-in type, or push-in type products which are mounted into the 
pilot burners. They provide power to the safety cut-off coil of the V family of gas valves. In 
response to a change in temperature, the thermocouples produce a 30 millivolt current to 
the pilot portion of the valve, thereby opening or closing the valve. The thermopiles, which 
are of the push-in or screw-in type mounted into the pilot burners, operate in a similar 
manner as the thermocouples with the difference that, in response to a change in tempera- 
ture, the thermopiles produce a 750 millivolt current to the pilot portion of the valve, there- 
by opening or closing it. 

In HQ 961147, we affirmed PC 865048, which the District (now Port) Director of Cus- 
toms issued to you on August 16, 1991, and classified the thermocouples and thermopiles in 
subheading 9025.19.80, HTSUS, as: “* * *thermometers * * *: Thermometers and pyrom- 
eters, not combined with other instruments: * * * Other: * * * Other.” We have reviewed 


that classification and have determined that it is incorrect. The correct classification is set 
forth below. 
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Issue: 
What is the tariff classification of the thermocouples and thermopiles? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRI’s”). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may then 
be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the EN’s provide a commentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


8416 Furnace burners for liquid fuel, for pulverized solid fuel or for gas; * * * 
parts thereof: 


8416.90.00 Parts. 


* * * * * * 


* 

8543 Electrical machines and i, having individual functions, not 
specified or included elsewhere in this chapter; parts thereof: 
Other machines and apparatus: 
8543.89 Other: 
Other: 
Other: 

8543.89.96 Other. 


* * * * * * *” 


9025 Hydrometers and similar floating instruments, thermometers, pyrom- 
eters, barometers, hygrometers and psychrometers, recording or not, 
and any combination of these instruments; parts and accessories there- 
of: 

Thermometers and pyrometers, not combined with other instru- 
ments: 

9025.19 Other: 

9025.19.80 Other. 


“Thermometer” is defined as follows in The Random House Dictionary (unabridged edi- 
tion; 1973): “an instrument for measuring temperature, often consisting of a sealed glass 
tube that contains a column of liquid, as mercury, which expands and contracts, or rises 
and falls, with temperature changes, the temperature being read where the top of the col- 
umn coincides with a calibrated scale marked on the tube or its frame.” 

The thermocouples and thermopiles are not thermometers as they do not measure tem- 
perature. They produce electrical power when the flame of the pilot light heats the tube; 
they stop producing electricity when the flame goes out and the tube cools. We note further 
that the thermocouples and thermopiles are not “thermocouple thermometers” as that 
term is used in EN 90.25(B)(5)(ii). Accordingly, classification in heading 9025, HTSUS, is 
precluded. 

In your request for reconsideration of PC 865048, you specifically inquired whether, as 
part of a pilot burner, the thermopile might be classifiable in subheading 8416.90.00, 
HTSUS, as other parts of furnace burners. Subject to certain exceptions that are not rele- 
vant here, goods that are identifiable as parts of machines or apparatus of Chapter 84 or 
Chapter 85 are classifiable in accordance with Section XVI, Note 2, HTSUS. See Nidec Cor- 
poration v. United States, 861 F. Supp. 136, aff'd 68 F. 3d 1333 (1995). Parts which are goods 
included in any of the headings of Chapters 84 and 85 are in all cases to be classified in their 
respective headings. See Note 2(a). Other parts, if suitable for use solely or principally with 
a particular machine, or with anumber of machines of the same heading, are to be classified 
with the machines of that kind. See Note 2(b). 

EN 85.43 provides, in pertinent part: “This heading covers all electrical appliances and 
apparatus, not falling in any other heading of the Chapter, nor covered more specifi- 
cally by a heading of any other Chapter of the nomenclature, nor excluded by the operation 
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of a Legal Note to Section XVI or to this Chapter. The principal electrical goods covered 
more specifically by other Chapters are electrical machinery of Chapter 84 and certain 
instruments and apparatus of Chapter 90.” [All emphasis in original.] 

Based on the text of heading 8543, and supported by EN 85.43, we find that the thermo- 
couples and thermopiles are goods included in that heading. Pursuant to Note 2(a) to Chap- 
ter XVI, HTSUS, therefore, the thermocouples and thermopiles are not classified pursuant 
to Note 2(b). 

Accordingly, we find that the thermocouples and thermopiles are classified in subhead- 
ing 8543.89.96, HTSUS, as: “Electrical machines or apparatus, having individual func- 
tions, not specified or included elsewhere in this chapter; parts thereof: * * * Other 
machines and apparatus: * * * Other: * * * Other: * * * Other: * * * Other.” 


Holding: 

The thermocouples and thermopiles are classified in subheading 8543.89.96, HTSUS, 
as: “Electrical machines or apparatus, having individual functions, not specified or in- 
cluded elsewhere in this chapter; parts thereof: * * * Other machines and apparatus: * * * 
Other: * * * Other: * * * Other: * * * Other.” 

Effect on Other Rulings: 
HQ 961147 is revoked. In accordance with 19 U.S.C. 1625(c), this ruling will become ef- 
fective 60 days after its publication in the CUSTOMS BULLETIN. 
JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF A HANDBAG 
MADE OF SHEETING OF PLASTIC AND LEATHER 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter and 
treatment relating to the classification of a handbag made of sheeting of 
plastic and leather. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking one ruling relating to the tariff classifica- 
tion, under the Harmonized Tariff Schedule of the United States 
(HTSUS), ofa handbag made of sheeting of plastic and leather. Similar- 
ly, Customs is revoking any treatment previously accorded by it to sub- 
stantially identical merchandise. Notice of the proposed revocation was 


published in the CUSTOMS BULLETIN of December 6, 2000, Vol. 34, No. 49. 
One comment was received. 


EFFECTIVE DATE: This action is effective for merchandise entered or 


withdrawn from warehouse for consumption on or after August 27, 
2001. 


FOR FURTHER INFORMATION CONTACT: Shari Suzuki, Textiles 
Branch: (202) 927-2339. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to Customs obligations, notice proposing to revoke Port 
Decision (PD) C88827, dated June 29, 1998, was published on Decem- 
ber 6, 2001, in Vol. 34, No. 49, of the CuSToMs BULLETIN. As explained in 
a notice published on February 1, 2001, in Vol. 35, No. 8, of the Customs 
BULLETIN, the period within which to submit comments on this proposal 
was extended to March 23, 2001. One comment was received in re- 
sponse to these notices. 

In Port Decision (PD) C88827, dated June 29, 1998, Customs classi- 
fied a handbag made of sheeting of plastic and leather as a handbag with 
an outer surface of sheeting of plastic under subheading 4202.22.1500, 
HTSUSA. Since the issuance of this ruling, Customs has hada chance to 
review the classification of this merchandise and has determined that 
the classification determination in PD C88827 is in error. We have de- 
termined that the instant handbag is properly classified under sub- 
heading 4202.21.6000, HTSUSA, which provides for handbags with an 
outer surface of leather. Headquarters Ruling (HQ) 962022 revoking 
PD C88827 is set forth as an Attachment to this document. 

One comment was received in response to the proposed revocation. 
The author of the comment opposes the proposed revocation contained 
in Headquarters Ruling (HQ) 962022, and asserts that the essential 
character determination must be based on the outer surface material 
that predominates. The author of the comment states that the essential 
character of the handbag is imparted by the plastic because it repre- 
sents the greatest portion of the outer surface material. However, as set 
forth in HQ 962022, Customs has repeatedly stated that a determina- 
tion of essential character of the outer surface of luggage and related 
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products cannot be based solely on a physical measurement of the com- 
ponent materials of the outer surface. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking PD C88827 
and any other ruling not specifically identified to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in HQ 
962022, supra. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs 
is revoking any treatment previously accorded by Customs to substan- 
tially identical merchandise that is contrary to the position set forth in 
this notice. 

As stated in the proposed notice, this revocation will cover any rul- 
ings that are contrary to the position set forth in this notice which may 
exist but have not been specifically identified. Any party who has re- 
ceived an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) contrary to 
the position set forth in this notice, should have advised Customs dur- 
ing the notice period. Similarly, pursuant to section 625(c)(2), Tariff Act 
of 1930, as amended (19 U.S.C. 1625(c)(2)), Customs is revoking any 
treatment previously accorded by Customs to substantially identical 
transactions that is contrary to the position set forth in this notice. This 
treatment may, among other reasons, have been the result of the im- 
porter’s reliance on a ruling issued to a third party, Customs personnel 
applying a ruling of a third party to importations involving the same or 
similar merchandise, or the importer’s or Customs previous interpreta- 
tion of the Harmonized Tariff Schedule of the United States. Any per- 
son involved in substantially identical transactions should have 
advised Customs during the notice period. An importer’s reliance on a 
treatment of substantially identical transactions or on a specific ruling 
concerning the merchandise covered by this notice which was not iden- 
tified in this notice may raise the rebuttable presumption of lack of rea- 
sonable care on the part of the importer or its agents for importations 
subsequent to the effective date of this final decision. 


Dated: June 6, 2001. 
JOHN E. ELKINS, 


(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT ]} 


DEPARTMENT OF THE TREASURY, 
US. CusSTOMS SERVICE, 
Washington, DC, June 6, 2001. 


CLA-2 RR:CR:TE 962022 SS 
Category: Classification 


Tariff Nos. 4202.21.6000 
ANN VIETELLO, IMPORT/EXPORT MANAGER 


ETIENNE AIGNER, INC. 
47 Brunswick Avenue 
Edison, NJ 08818-3111 


Re: Request for Reconsideration of Port Ruling Letter C88827; Handbag With Outer Sur- 
face of Leather; Subheading 4202.21.6000, HTSUSA; Not Handbag With Outer Sur- 
face of Sheeting of Plastic; Not Subheading 4202.22.1500, HTSUSA; General Rule of 
Interpretation 3(b); Essential Character. 


DEAR MS. VIETELLO: 

This is in response to your letter dated July 7, 1998, on behalf of your company, Etienne 
Aigner, Inc., requesting reconsideration of Port Ruling Letter (PD) C88827, dated June 29, 
1998, regarding classification under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA) of a women’s handbag. A physical sample of the handbag was pro- 
vided with the request for reconsideration. 

This letter is to inform you that after review of the ruling, it has been determined that 
the classification in PD C88827 of the handbag in subheading 4202.22.1500, HTSUSA, is 
incorrect. As such, PD C88827 is revoked pursuant to the analysis which follows below. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of PD C88827 was published in the CUSTOMS BULLETIN, on Decem- 
ber 6, 2000, Volume 34, Number 49. As explained in a notice published on February 1, 2001, 
in Volume 35, Number 8, of the CUSTOMS BULLETIN, the period within which to submit com- 
ments on this proposal was extended to March 23, 2001. One comment was received. 


Facts: 


The sample submitted with your request, identified by the group name “Manhattan,” is 
a handbag measuring approximately 912 inches in width by 8% inches in height. With re- 
gard to the thickness of the handbag, we note that while empty it is approximately 3 inches 
thick. However, the article has two 2% inch gussets which allow the handbag to expand sig- 
nificantly. A metal bar-type design with the name “HERITAGE” stamped in the metal is 
attached to the adjustable shoulder strap on each side of the handbag. The bag has a full 
length and full width front flap with a magnetic metal snap fastener. 

When the handbag is opened, there is a mirror, measuring 2 inches by 3 inches, at the top 
of the underside of the flap. The interior of the handbag has three separate full-sized 
compartments. The interior of the first compartment has an additional small pocket, two 
elastic loops for pens or pencils and a detachable key ring. There is also a flat pocket on the 
front of the first compartment. The second compartment has a zippered pocket against the 
rear wall. The third compartment features slots for three credit cards, two loops for pens or 
pencils and a pocket that extends the length of the compartment. The lining is made of a 
textile material. 

The exterior of the handbag is made of matching genuine and imitation leather. The back 
panel and the front of the full length and full width front flap consist of 100 percent cowhide 
leather. The imitation leather is made of fabric backed cellular plastic sheeting that has 
been embossed to simulate leather. The bottom, gussets, shoulder strap, front panel and 
underside of the front flap are made of imitation leather. 

In PD C88827, Customs determined that the exterior was mainly covered with plastic 
sheeting and classified the article under heading 4202.22.1500, HTSUSA, as a handbag 
with an outer surface of sheeting of plastic. 


Issue: 


Whether the handbag is classifiable as a handbag with an outer surface of leather under 
subheading 4202.21.6000, HTSUSA, or as a handbag with an outer surface of sheeting of 
plastic under subheading 4202.22.1500, HTSUSA? 
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Law and Analysis: 

Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) is made in accordance with the General Rules of Interpretation (GRD. GRI 1 
provides that the classification of goods shall be determined according to the terms of the 
headings of the tariff schedule and any relative Section or Chapter Notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal 
notes do not otherwise require, the remaining GRI may then be applied. GRI 6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 
ing to the terms of those subheadings, and any related subheading notes and, mutatis mu- 
tandis, to the other GRIs. The Explanatory Notes (EN) to the Harmonized Commodity 
Description and Coding System, which represent the official interpretation of the Harmo- 
nized System at the international level, facilitate classification under the HTSUSA by of- 
fering guidance in understanding the scope of the headings and GRI. 

Heading 4202, HTSUSA, specifically provides for handbags of leather and handbags of 
sheeting of plastic. The sole issue in this case is whether the merchandise is classified un- 
der subheading 4202.22.1500, HTSUSA, as a handbag with an outer surface of sheeting 
of plastic, or under subheading 4202.21.6000, HTSUSA, as a handbag with an outer sur- 
face of leather. 

The outer surface of the handbag at issue is composed of both leather and plastic sheet- 
ing. GRI 2(b), HTSUSA, states that the classification of goods consisting of more than one 
material shall be according to the principles of GRI 3. Under GRI 3(b) if goods are com- 
prised of more than one material the goods are classifiable according to the material that 
imparts the essential character of the items. The Explanatory Notes for GRI 3(b) state in 
pertinent part as follows: 


(VIII) The factor which determines essential character will vary as between different 
kinds of goods. It may, for example, be determined by the nature of the material or com- 
ponent, its bulk, quantity, weight or value, or by the role of a constituent material in 
relation to the use of the goods 


Accordingly, we must determine whether the leather or plastic sheeting imparts the essen- 


tial character to the outer surface of the handbag 

A determination of essential character of the outer surface of luggage and related prod- 
ucts cannot be based solely on a physical measurement of the component materials of the 
outer surface. See Headquarters Ruling Letter (HQ) 081375, dated October 3, 1998, HQ 
081374, dated August 8, 1988, HQ 081373, dated October 17, 1988, HQ 082332, dated Feb- 
ruary 21, 1989, HQ 084241, dated July 28, 1989, HQ 081224, dated September 26, 1989; 
HQ 955515, dated May 5, 1994, and HQ 958475, dated May 9, 1996. However, Customs has 
repeatedly stated that such a measurement is of paramount importance in determining the 
make-up of the exterior surface. See HQ 083175, HQ 081374, HQ 081373, HQ 082332, HQ 
084241, and HQ 958475 (cited above). Customs also stated that when viewing luggage and 
related products, the materials of the outer surface produce a visual impact which in many 
instances leaves little or no doubt as to what material gives the outer surfaces their essen- 
tial character. See HQ 081375, HQ 081373, HQ 081374, HQ 082332, and HQ 958475 (cited 
above). 

HQ 955515 (cited above), involved the classification of a tote bag made of both a clear 
plastic vinyl material and leather material. The leather material formed, in a multi-colored 
patchwork pattern, the bottom portion of the tote bag while the upper portion of the bag 
was made of the clear plastic. The surface area was approximately 60 percent plastic and 40 
percent leather. However, Customs stated that the fact that one or the other material com- 
prised a greater percentage of the surface area was not necessarily controlling. Customs 
noted that while the plastic material provided the structure and utility, the leather materi- 
al provided structure and aesthetic appeal. Thus, Customs found that neither the plastic 
material nor the leather material had been established as being sufficiently predominating 
to base a finding that either one imparted essential character to the entire outer surface. 

Aclose examination of the instant handbag reveals that the plastic sheeting portion pre- 
dominates by surface area over that covered by the leather. However, applying the rationale 
of HQ 955515 to the instant case, we find that the fact that the plastic material comprises a 
greater percentage of the surface area not to be controlling. The leather material comprises 
a significant percentage of the outer surface area of the instant handbag and provides 
structure and aesthetic appeal. Furthermore, the role of the plastic material in the instant 
handbag is distinguishable from the role of the clear plastic material in the tote bag in HQ 
955515. In HQ 955515, the leather and plastic materials were of equal importance. The tote 
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bag was more than a leather tote bag; it was a leather tote bag that also had a clear plastic 
section which allowed the contents of the bag to be visible. A purchaser selected that tote 
bag both for its leather and plastic components. The purchaser of the instant handbag, 
however, does not select this particular handbag because of the plastic. The purchaser se- 
lects the instant handbag because it is the leather material which imparts the primary vis- 
ible appeal and saleability to the bag. Although the outer surface area covered by plastic 
may exceed that covered by leather, the leather material is more visible. When viewing the 
handbag in the closed position, leather comprises the entire front and back of the purse 
while the plastic material only covers the sides, bottom and hidden gussets. Clearly, the two 
materials are not of equal importance and the leather material plays a primary role. Thus, 
the leather material is sufficiently predominating to base a finding that it imparts essential 
character to the entire outer surface. 

In HQ 081224, dated September 26, 1989, Customs classified a portfolio made of leather 
and textile material. The portfolio had textile embellishments providing a “brocade” effect 
on both sides. Although the leather material predominated by surface area, Customs found 
that the essential character of the portfolio was imparted by the textile material. Customs 
explained that the textile panels distinguished the portfolio from other leather portfolios 
and were intended to attract customers. Customs stated that greater weight must be ac- 
corded to the visual and tactile characteristics of the textile fabric given the fact that the 
textile portions were intended to attract customers and provided a selling point. Similarly, 
although the leather does not predominate by surface area on the instant handbag, it isthe 
outstanding feature that is intended to attract customers and provides the primary selling 
point. Thus, Customs finds that the essential character of the instant handbag is imparted 
by the leather material. See also HQ 084241, dated September 26, 1989 (essential charac- 
ter of evening bag covered with textile material and plastic beads was imparted by plastic 
beads because they were most clearly designed to appeal to the consumer). 

In HQ 081375, dated October 3, 1988, Customs found that the essential character of 
handbags made of plastic or cotton with leather trim was supplied by the textile material or 
the plastic material. The impression given by the outer surfaces was predominantly textile 
or plastic. Although the leather provided esthetic and functional qualities to the handbags, 
Customs stated that the presence of the leather was subsidiary to the presence of the tex- 
tile or plastic which constituted the major portion of the handbags. See also HQ 081374 and 
HQ 081373 (cited above). In the instant case, the leather portion is more than mere trim; 
the handbag’s entire front and back portions are made of leather. The presence of the plas- 
tic sheeting is subsidiary to the presence of the leather. Furthermore, the visual impact is 
that of leather. Since the impression given by the outer surface is that of a leather article, 
Customs finds that the essential character is imparted by the leather material. 


Holding: 


The subject merchandise is classifiable under subheading 4202.21.6000, HTSUSA, 
which provides for handbags with an outer surface of leather. The applicable general col- 
umn one rate of duty is 10 percent ad valorem. 

PD C88827 dated June 29, 1998, is hereby revoked. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 13 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF RADAR 
DETECTORS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation ofa ruling letter and treatment relating 
to tariff classification of radar detectors. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking aruling letter pertaining to the tariff clas- 
sification of radar detectors under the Harmonized Tariff Schedule of 
the United States (“HTSUS”) and any treatment previously accorded 
by Customs to substantially identical transactions. Notice of the pro- 
posed action was published in the CUSTOMS BULLETIN on May 2, 2001, 
Volume 35, Number 17/18. No comments were received in response to 
the notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after August 27, 


2001. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 927-2388. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title V1”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, 
the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s respon- 
sibilities and rights under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out import 
requirements. For example, under section 484 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1484), the importer of record is responsible for 
using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 
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Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), a notice was published in the CUSTOMS BULLETIN on 
May 2, 2001, Volume 35, Number 17/18, proposing to revoke a ruling 
letter pertaining to the tariff classification of radar detectors. No com- 
ments were received in response to the notice. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on the subject merchandise which may exist but which have not 
been specifically identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule. Any person involved in substantially 
identical transactions should have advised Customs during the com- 
ment period. An importer’s failure to advise Customs of substantially 
identical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective date 
of the final notice of this proposed action. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking HQ 954371, 
dated August 12, 1993, and any other ruling not specifically identified 
in order to reflect the proper classification of the merchandise pursuant 
to the analysis set forth in HQ 964601. Additionally, pursuant to 19 
U.S.C. 1625(c)(2), Customs is revoking any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
HQ 964601 is set forth as the attachment to this document. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSToMS BULLETIN. 


Dated: June 13, 2001. 
JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, June 13, 2001. 


CLA-2 RR:CR:GC 964601 GOB 
Category: Classification 


Tariff No. 8512.30.00 
Mr. Kurt M. Moss 


JAPAN FREIGHT CONSOLIDATORS, INC. 
1800 Landmeier Road 
Elk Grove, IL 60007 


Re: HQ 954371 revoked; Radar detector. 


DEAR Mr. Moss: 


This letter is with respect to HQ 954371 dated August 12, 1993, issued to you on behalf of 
Sanyo Tecnica Co., concerning the classification under the Harmonized Tariff Schedule of 
the United States (“HTSUS”) of a radar detector. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of HQ 954371, as described below, was published in the CUSTOMS BULLETIN on 
May 2, 2001. No comments were received in response to that notice. 


Facts: 


The subject merchandise is a Lambda series model 563XK radar detector, which was de- 
scribed in HQ 954371 as follows: 


It utilizes three microwave integrated circuits with seven additional integrated cir- 
cuits and is designed to be installed in an automobile to detect and signal the automo- 


bile driver of the presence of police speed detecting radar. The car battery supplies the 
radar detector with the necessary operating energy. 


In HQ 954371 we found the subject radar detector to be classified in subheading 
8531.80.00, HTSUS, as: “Electric sound or visual signaling apparatus * * * other than 
those of heading 8512 or 8530 * * * : * * * Other apparatus: * * * Other: * * * Other.” We 


have reviewed that classification and have determined that it is incorrect. This ruling sets 
forth the correct classification. 


Issue: 
What is the tariff classification of the subject radar detector? 
Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRI’s”). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may then 
be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the EN’s provide a commentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


8512 Electrical lighting or signaling equipment (excluding articles of heading 
8539), windshield wipers, defrosters and demisters, of a kind used for 
cycles or motor vehicles; parts thereof: 

8512.30.00 Sound signaling equipment 

* 


« cs * * ~ 


8531 


Electric sound or visual signaling apparatus (for example, bells, sirens, 
indicator panels, burglar or fire alarms), other than those of heading 
8512 or 8530; parts thereof: 
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8531.80 Other apparatus: 
Other: 
8531.80.90 Other. 


EN 85.12 provides, in pertinent part, as follows: 


This heading covers electrical apparatus and appliances specialised for use on cycles or 
motor vehicles for lighting or signalling purposes 


* * 7 * * 


The heading includes, inter alia: 


* * 


” * ok * * * 
(11) Horns, sirens and other electrical sound signalling appliances. 


Heading 8531, HTSUS, contains certain limiting language, i.e., “ * * * other than those 
of heading 8512 * * *” Accordingly, if the subject radar detectors are described in heading 
8512, HTSUS, they are not classified in heading 8531, HTSUS. 


The McGraw-Hill Encyclopedia of Science & Technology (1995) provides in pertinent 
part as follows: 


Radar operates by transmitting electromagnetic energy into the surroundings and de- 
tecting energy reflected by objects. If a narrow beam of this energy is transmitted by 
the directive antenna, the direction from which reflections come and hence the bear- 
ing of the object may be estimated. The distance to the reflecting object is estimated by 
measuring the period between the transmission of the radar pulse and reception of the 
echo. In most radar applications, this period will be very short since electromagnetic 

energy travels with the velocity of light. Many different kinds of radar have been devel- 
oped for a wide range of purposes, but they all use electromagnetic radiation (radio 
waves) to detect and measure certain characteristics of objects (or targets) in their vi- 

cinity. 

We find that the subject radar detectors are described in the heading text of heading 
8512, HTSUS, i.e., they are electrical signalling equipment of a kind used in motor vehicles. 
We also note that heading 8512, HTSUS, is more specific than heading 8531, HTSUS. 

We therefore find that the subject radar detectors are classified in subheading 
8512.30.00, HTSUS, as: “Electrical lighting or signaling equipment (excluding articles of 
heading 8539), windshield wipers, defrosters and demisters, ofa kind used for cycles or mo- 
tor vehicles; parts thereof: * * * Sound signaling equipment.” 

Our determination is consistent with a recent decision on similar merchandise (“An elec- 
trical apparatus designed to be used in a motor vehicle to warn the driver that a speed 
detection device, a ‘radar gun’ or a ‘laser gun,’ is operating in the vicinity.”) by the Harmo- 
nized System Committee (“HSC”). See Annex IJ/15 to Doc. NC0250E2 (HSC/25/March 
2000) where the HSC classified similar merchandise in subheading 8512.30. As we stated 
in T.D. 89-80, decisions of the HSC should be treated in the same manner as the EN’s, i.e., 
while neither legally binding nor dispositive, the they provide acommentary on the scope of 
each heading of the HTSUS and are generally indicative of the proper interpretation of 
these headings. T.D. 89-80 further states that EN’s and decisions of the HSC “should re- 


ceive considerable weight.” 
Holding: 


The Lambda series model 563XK radar detectors are classified in subheading 
8512.30.00, HTSUS, as: “Electrical lighting or signaling equipment (excluding articles of 
heading 8539), windshield wipers, defrosters and demisters, of a kind used for cycles or mo- 
tor vehicles; parts thereof: * * * Sound signaling equipment.” 


Effect on Other Rulings: 
HQ 954371 is revoked. In accordance with 19 U.S.C. 1625(c), this ruling will become ef- 
fective 60 days after its publication in the CUSTOMS BULLETIN. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 01-67) 
WESLO INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court Nos. 95—10-01332 and 01-00382 


[Plaintiff's motion for partial summary judgment denied; defendant’s cross-motion for 
partial summary judgment granted; defendant’s motion to sever certain entries and dis- 
miss for lack of jurisdiction is granted.] 


(Dated June 5, 2001) 


Grunfeld, Desiderio, Lebowitz & Silverman, LLP (Steven P Florsheim, Esq.), for plain- 
tiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office (Barbara S. Williams, Esq.), Civil Division, Com- 
mercial Litigation Branch, U.S. Department of Justice; Beth C. Brotman, Esq., Office of 
Assistant Chief Counsel, International Trade Litigation, United States Customs Service, 
of counsel, for defendant. 


MEMORANDUM OPINION AND ORDER 
INTRODUCTION 


Watson, Senior Judge: This matter is before the court on cross-mo- 
tions for partial summary judgment pursuant to CIT Rule 56, and also 
on defendant’s motion to sever seven entries and dismiss this action 
with respect to those entries under CIT rule 12(b)(1) arid (5) for lack of 
jurisdiction and failure to state a claim upon which relief may be 
granted. 

The subject merchandise, entered at the Port of Los Angeles, Califor- 
nia from 1991 through 1993, are electronic exercise monitors used with 
stationary exercise equipment, such as treadmills, to monitor and dis- 
play certain information, such as speed, “distance,” time the treadmill 
or other exercise equipment is in operation, etc. Plaintiff entered the 
merchandise duty-free pursuant to the provision for speedometers and 
tachometers under subheading 9029.20.40, HTSUS. However, upon liq- 
uidation of plaintiff's entries, Customs classified the imports under sub- 
heading 9506.91.00, HTSUS, as parts of exercise equipment and 
accordingly assessed duty at the rate of 4.64% ad valorem. 


19 
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The cross-motions for partial summary judgment concern certain tar- 
iff classification rulings issued by the United States Customs Service 
(“Customs”) and plaintiff's alternative claim, set forth as a fourth cause 
of action in the amended complaint,! alleging that Customs violated 19 
US.C. § 1625(c) (“the Mod Act provision”)* when it liquidated plain- 
tiff’s entries as dutiable rather than duty-free in conformity with one of 
the rulings. Specifically, plaintiff claims that Customs’ classification of 
the merchandise and liquidation of the entries under subheading 
9506.91.00, HTSUS, in conformity with a September 15, 1993 Customs 
tariff classification ruling requested by plaintiff contravenes 19 U.S.C. 
§ 1625(c), and that application of the foregoing statute required classifi- 
cation of the merchandise in accordance with prior Customs rulings 
holding that the exercise monitors are classifiable under subheading 
9029.20.40, HTSUS, as other speedometers and tachometers, and 
therefore, duty-free. 

Defendant contends that in liquidating the entries, Customs’ classifi- 
cation of the merchandise under subheading 9506.91.00, HTSUS, in 
conformity with its 1993 ruling did not implicate the provisions of 
§ 1625(c), and defendant seeks dismissal of plaintiffs fourth cause of ac- 
tion alleging violation of that statute. It is stressed at this juncture that 
the cross-motions for partial summary judgment do not involve the mer- 
its of the competing tariff provisions, or even whether the classification 
rulings at issue in this case were substantively correct. The sole dispute 
on the cross-motions under CIT Rule 56 is whether as a matter of law 
Customs was required by the provisions of 19 U.S.C. § 1625(c) to classify 
plaintiff's entries in conformity with Customs’ rulings holding that the 
merchandise is duty-free as speedometers and tachometers under sub- 
heading 9029.20.40, HTSUS. The foregoing issue, essentially a classifi- 
cation dispute, falls within the court’s jurisdiction under 28 U.S.C. 
§ 1581(a), and the standard of review is de novo on the record before the 
court. The court finds there is no genuine dispute as to any material fact 
relevant to plaintiff's claim pursuant to § 1625(c), and therefore, plain- 
tiffs fourth cause of action may be resolved as a question of law by par- 
tial summary judgment pursuant to CIT Rule 56, as contended by the 
parties. 

Defendant’s motion to sever and dismiss as to seven of the entries cov- 
ered by this action maintains that those entries do not include the mer- 
chandise covered by the administrative protest and the complaint. That 
motion is addressed infra. 


1 Plaintiff's other alternative claims, not involved in the current croas-motions for partial summary judgment, allege 
a change in practice in contravention of 19 U.S.C. § 1315(d) and 19 C.ER. § 177.10(e), and detrimental reliance pur- 
suant to19C.FR. § 177.9, which provides that Customs may in certain circumstances delay the effect of a ruling revoca- 
tion or modification. 

2 Section 625, Tariff Act of 1930 (19 U.S.C. § 1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreements Implementation Act (Pub. L. 103-182, 107 Stat. 2057, 2186), became 
effective on December 8, 1993. Section 1625(c) requires that Customs publish notice in the Customs Bulletin of a pro- 
posed interpretive ruling or decision that would modify or revoke a prior interpretive ruling or decision, gives inter- 
ested parties an opportunity to submit comments on the proposed ruling or decision, requires Customs to publish a 
final ruling or decision in the Customs Bulletin, and delays the effective date of the final ruling or decision for 60 days 
after the date of its publication. The legislative background of § 1625(c) is addressed in depth in American Bayridge 
Corp. v. United States, 35 F. Supp.2d 922, 941 (CIT 1998), vacated in part as to classification issue, Appeal No. 99-1228, 
1999 U.S. App. LEXIS 26850 (Fed. Cir. Oct. 26, 1999) and need not be repeated. 





U.S. COURT OF INTERNATIONAL TRADE 


UNDISPUTED MATERIAL FACTS 


The following are the material undisputed facts gleaned from the evi- 
dentiary record before the court:? 

1. The merchandise at issue comprises electronic exercise monitors 
that were incorporated into plaintiff's stationary exercise equipment 
such as treadmills, which display such information as speed, “distance,” 
and time. This case involves 244 entries made by plaintiff from January 
1991 through December 1993. Almost all of plaintiff's entries were 
made prior to December 8, 1993, the effective date of the Mod Act. 

2. The tariff classification of electronic exercise equipment monitors 
was addressed by several Customs rulings issued in 1989, 1991, and 
19938, as follows. 

3. On March 13, 1989, Customs issued New York Ruling 836900 (“NY 
836900”) addressed to PPG Biomedical Systems, a company unrelated 
to plaintiff, concerning the classification of exercise monitors for exer- 
cise bikes which displayed time, speed, “distance,” estimated calories, 
and on certain models, pulse rate. Customs ruled that the merchandise 
was classifiable as other speedometers or tachometers under subhead- 
ing 9029.20.40, HTSUS. However, the issue of classification under sub- 
heading 9506.91.00, HTSUS, was not raised in the ruling. 

4. On February 28, 1991, Customs issued Headquarters Ruling 
087550 (“HQ 087550”) to Computer Instruments Corporation, also un- 
related to plaintiff, advising that the importer’s heart rate monitors and 
pulsemeters for exercise bicycles were classifiable as other speedome- 
ters or tachometers under subheading 9029.20.40, HTSUS, rather than 
under Heading 9031, TSUS, as measuring or checking instruments. In 
that ruling, Customs did not address the applicability of subheading 
9506.91.00, HTSUS. 

5. On June 7, 1991, plaintiff requested a ruling from Customs for the 
tariff classification of its own electronic exercise monitors used in con- 
nection with plaintiff's treadmills and other stationary exercise equip- 
ment. Pending Customs ruling on the classification of its merchandise, 
plaintiff continued to import the subject merchandise. 

6. On September 15, 1993, Customs issued HQ 089891 in response to 
plaintiff's June 7, 1991 request for a ruling, which for the first time ad- 
dressed the issue of whether electronic monitors used with stationary 
exercise equipment are classifiable under heading 9506, HTSUS, as 
parts and accessories of exercise equipment rather than under heading 
9029, HTSUS, as speedometers and tachometers. Customs ruled that 
plaintiff's merchandise is classifiable in accordance with its principal 
use under subheading 9506.91.00, HTSUS, as parts and accessories for 
exercise equipment. Theruling specifically rejects plaintiff's reliance on 
Customs 1991 ruling (HR 087550 of February 28, 1991) stating that 
“Customs inexplicably did not take into consideration Note 3 to Chapter 
95,” had Customs done so it would “have reached a different result,” and 


3 The record on the motions before the court comprises the rulings at issue, a letter from plaintiff's counsel to Cus- 
toms, certain official entry documents, and a deposition taken by defendant of plaintiff's agent. 
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“(t]hat decision [HR 087550] does not reflect the current view of the 
Customs Service.” There is no dispute that the 1993 ruling effectively 
revoked the 1991 ruling. HQ 089891, however, makes no reference to 
Customs’ earlier 1989 ruling, NY 836900. 

7. On December 8, 1993, 19 U.S.C. § 1625(c), discussed infra, became 
effective. As noted above, Customs’ ruling in HQ 089891 in response to 
plaintiffs request had already been issued. That ruling was never modi- 
fied or revoked pursuant to § 1625(c). 

8. On April 1, 1994, Customs liquidated plaintiff's entries under sub- 
heading 9506.91.00, HTSUS, and accordingly, assessed duty at the rate 
of 4.64 % ad valorem in conformity with its ruling issued at the request 
of plaintiff on September 15, 1993, HQ 089891.* Plaintiff timely pro- 
tested the liquidations, and the protests were denied on April 27, 1995. 

9. In the April 27, 1994 issue of the Customs Bulletin, Vol. 29, No. 17, 
p. 39, Customs published notice dated April 11, 1994 of “Proposed Modi- 
fication of Customs Ruling Letter Relating to Tariff Classification of 
Electronic Exercise Monitors.” In its notice, Customs states that it was 
published in accordance with 19 U.S.C. § 1625, that Customs intends to 
modify a ruling pertaining to the tariff classification of electronic exer- 
cise monitors under the HTSUS, that NY 836900 erroneously classified 
electronic exercise monitors under subheading 9029.20.40, HTSUS, 
and that in HQ 089891 Customs held that similar electronic exercise 
monitors are classified under subheading 9506.91.00, HTSUS. Continu- 
ing, the April 27, 1994 notice states that Customs intends to modify NY 
836900 to reflect the proper classification of electronic exercise moni- 
tors under subheading 9506.91.00, HTSUS, to conform to the holdings 
in HQ 089891 and HQ 951012. 

10. On June 22, 1994, Customs Ruling HQ 956139, the final notice of 
modification of NY 836900, was published in the Custom Bulletin. The 
notice of modification states that it was issued pursuant to 19 U.S.C. 
§ 1625 and advises interested parties that Customs is modifying NY 
836900 to reflect the proper classification of electronic exercise moni- 
tors under subheading 9506.91.00, HTSUS. In accordance with the 
sixty-day delay period required by § 1625(c), the notice made modifica- 
tion of NY 836900 effective for merchandise entered or withdrawn from 
warehouse for consumption on or after August 22, 1994. Essentially, 
then, following the liquidation of plaintiff's entries, pursuant to 
§ 1625(c), Customs ratified its ruling in HQ 089891 to reflect the proper 
tariff classification of electronic exercise monitors under subheading 
9506.91.00, HTSUS, and accordingly modified NY 836900, which ruling 
Customs believed to be erroneous. 

11. The seven entries that are covered by defendant’s motion to sever 
and dismiss do not include the subject merchandise. 


4 Defendant is inconsistent as to the date of liquidation, viz., April 1,4, and 15, 1994, but the discrepancy is not mate- 


rial to the issues in this case, and for purposes of this opinion the date of April 1, 1994 will be accepted as the date all 
entries were liquidated. 
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THE ISSUES 

1. Did the liquidation of plaintiff's entries following the effective date 
of the Mod Act, trigger the applicability of 19 U.S.C. § 1625(c) to Cus- 
toms’ 1993 ruling and plaintiff's entries with respect to the prior rulings 
holding that exercise equipment monitors are classifiable under sub- 
heading 9029.20.40, HTSUS? 

2. Should defendant’s motion to sever and dismiss as to seven entries 
be granted? 


PLAINTIFF'S 19 US.C. § 1625(c) CLam 
PLAINTIFF’S POSITION 

Citing Travenol Laboratories, Inc. v. United States, 118 F.3d 749 (Fed. 
Cir. 1997) (“Travenol”), plaintiff contends that the liquidation of plain- 
tiff’s 1991-93 entries on April 1, 1994 “triggered” the application of the 
Mod Act provision, effective December 8, 1993. Citing American Bay- 
ridge Corp. v. United States, 35 F Supp.2d 922, 941 (CIT 1998), vacated 
in part as to classification issue, Appeal No. 99-1228, 1999 U.S. App. 
LEXIS 26850 (Fed. Cir. Oct. 26, 1999), plaintiffmaintains that pursuant 
to the Mod Act provision, the merchandise remained duty-free as to all 
importers, including plaintiff, and that Customs could not liquidate only 
plaintiffs entries as dutiable pursuant to HQ 089891. Plaintiff further 
maintains that by classifying plaintiff's entries as dutiable in conformi- 
ty with its own ruling, HQ 089891, while at the same time classifying 


similar merchandise of other importers as duty-free, Customs thereby 
treated plaintiff “unfairly.” 


DEFENDANT’S POSITION 

The liquidation of plaintiff's 1991-93 entries in conformity with HQ 
089891 of September 15, 1993 did not “trigger” a retroactive application 
of the Mod Act provision, and in any event, there is nothing in § 1625(c) 
that precluded classification of plaintiff's entries in accordance with 
Customs ruling HQ 089891. Accordingly, Customs’ liquidation of plain- 
tiff’s entries in conformity with HQ 089891 did not implicate or contra- 
vene any provision of § 1625(c), whether the statute is applied 
prospectively or retroactively. 


DISCUSSION 

The gravamen of plaintiff's fourth cause of action is that under the 
rationale of Travenol, the liquidation of plaintiff's entries on April 1, 
1994 “triggered” the application of § 1625(c). Plaintiff further argues 
that under the rationale of American Bayridge, 35 F. Supp.2dat 941, the 
modification of prior Customs rulings pursuant to § 1625(c) is applica- 
ble to all parties and cannot, as in this case on September 15, 1993 be 
made applicable solely to plaintiff Therefore, under the rationale of 
Travenol and American Bayridge, in liquidating the entries Customs 
was required by the Mod Act provision to treat plaintiff the same as all 
other importers of electronic exercise monitors, and classify plaintiff's 
entries as duty-free under subheading 9029.20.40, HTSUS, in conformi- 
ty with the rulings prior to 1993. 
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The court must agree with defendant that liquidation of plaintiffs en- 
tries in conformity with HQ 089891 did not implicate the Mod Act provi- 
sion or require Customs to classify plaintiff's entries in conformity with 
the prior rulings. The court sees nothing in the plain language of 
§ 1625(c) or its legislative history that precluded Customs from classify- 
ing plaintiff's merchandise in conformity with Customs’ then current 
position as articulated in its ruling of September 15, 1993. 

At the date of liquidation, April 1, 1994, HQ 089891 of September 15, 
1993, represented Customs’ position concerning the tariff classification 
of plaintiff's merchandise pursuant to subheading 9506.91.00, HTSUS, 
the ruling was issued prior to the effective date of the Mod Act in com- 
pliance with the then applicable regulations, 19 C.FR. § 177.1 (1993), et 
seq., and the liquidation was in complete conformity with that tariff 
classification ruling. It was after the liquidation of plaintiff's entries 
that Customs initiated action “triggering” the Mod Act provision when 
on April 27, 1994 it published notice dated April 11, 1994 of proposed 
modification of NY 836900 pursuant to § 1625. In modifying NY 836900 
to accord with its ruling in HQ 089891, effective August 22, 1994, Cus- 
toms essentially ratified HQ 089891 (which ruling had effectively re- 
voked the 1991 ruling relied on by plaintiffon September 15, 1993). The 
short of the matter is that upon liquidation of plaintiffs entries, the Mod 
Act provision itself neither compelled nor precluded Customs’ classifi- 
cation of the entries in conformity with HQ 089891. Accordingly, plain- 


tiff’s fourth cause of action in its amended complaint based solely on the 
Mod Act provision must fail. 

For the foregoing reasons, plaintiff's motion for partial summary 
judgment on the fourth cause of action in its amended complaint predi- 
cated on § 1625(c) is denied; defendant’s cross-motion for partial sum- 
mary judgment on that cause of action is granted; and accordingly, 
plaintiffs fourth cause of action in its amended complaint is dismissed. 


DEFENDANT’S MOTION To SEVER AND DISMISS 


Defendant moves to sever seven entries covered by this action and to 
dismiss this action with respect to such entries. The entry numbers are: 
110-7070344-9; 110-7070347-2; 110-7070449-6; 110-7070458~7; 
110-7070459-5; 110-7070460-3; and 110-7070557-6. Pltf’s Response 
to Deft’s Cross-motion, at 8; Deft’s Cross-Motion, at 18. 

Defendant asserts that the seven entries (made by plaintiffin Decem- 
ber 1993 and covered by Protest No. 2720-94100648) do not include the 
merchandise which is the subject of this action, as initially identified in 
the protest or in plaintiffs pleadings. That fact is admitted by plaintiff. 
Accordingly, the court agrees with defendant that this action must be 
dismissed for lack of jurisdiction with respect to the seven entries. 

The court directs that the seven entries be severed from this action 
and be covered by the following new court number: 01-00382. The fore- 


going case is dismissed for lack of jurisdiction, and a final judgment will 
be entered accordingly. 
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OPINION 
CARMAN, Chief Judge: Plaintiff, Fabrique de Fer de Charleroi, S.A. 
(Fafer), a Belgian manufacturer/exporter of cut-to-length carbon steel 
plate, moves for judgment upon the agency record challenging the 


United States Department of Commerce’s (Commerce) final results and 
amended final results of the 1996 countervailing duty administrative 
review of cut-to-length carbon steel plate from Belgium. See Certain 
Cut-to-Length Carbon Steel Plate From Belgium; Final Results of Coun- 
tervailing Duty Administrative Review, 64 Fed. Reg. 12,982 (March 16, 
1999) (Final Results); Cut-to-Length Carbon Steel Plate From Belgium; 
Amended Final Results of Countervailing Duty Administrative Review, 
64 Fed. Reg. 18,001 (April 13, 1999) (Amended Final Results). In the Fi- 
nal Results, Commerce found a de minimis countervailing duty margin 
of 0.35% based on Fafer’s subsidies as well as subsidies of two affiliated 
companies, S.A. Charleroi Deroulage (CD) and Parachevement at 
Finitions de Metaux (PFM). The subsidies derived from Belgium’s Eco- 
nomic Expansion Law of December 30, 1970, a program found counter- 
vailable in the original countervailing duty investigation. See Final 
Results, 64 Fed. Reg. at 12,991, 12,993. In the Amended Final Results, 
Commerce claimed it made a ministerial error in the Final Results by 
failing to apply the 0.5% test! to subsidies received by PFM. Applying 
the test, Commerce found the grants were less than 0.5% of the total 
sales and expensed the grant. Commerce then amended Fafer’s CVD 
margin to 0.69% ad valorem, subjecting Fafer to countervailing duties. 
Amended Final Results, 64 Fed. Reg. at 18,002-003. Plaintiff asks this 
Court (1) to vacate the Amended Final Results; (2) to instruct Com- 


1 Under the regulation, all grants which are less than 0.5% of the relevant sales of the firm (e.g., total sales, export 
sales) for the year in which the subsidies are approved are considered nominal grants that will normally be expensed in 
the year in which the benefit was received rather than amortized. See 19 C.ER. § 351.524(b) (1999). 
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merce to recalculate Fafer’s countervailing duty margin to exclude any 
alleged subsidies made to affiliated companies or, alternatively, to 
instruct Commerce to reinstate the allocation methodology used in the 
Final Results (amortization); and (3) to instruct Commerce to have Cus- 
toms apply a zero countervailing duty rate to the subject merchandise. 

Defendant, United States, and Defendant-Intervenors, U.S. Steel 
Group, a Unit of USX Corporation and Bethlehem Steel Corporation, 
(collectively “Defendants”), oppose Plaintiff's motion arguing Com- 
merce’s decision to include subsidies received by two of Fafer’s subsid- 
iaries in its calculation of the countervailing duty margin is supported 
by substantial evidence and is otherwise in accordance with law. Defen- 
dants also argue that Commerce’s decision to amend the countervailing 
duty margin based on ministerial error is supported by substantial evi- 
dence and is otherwise in accordance with law. The Court has jurisdic- 
tion pursuant to 28 U.S.C. § 1581(c) (1994). 


I. BACKGROUND 


On August 17, 1993, Commerce issued a countervailing duty order on 
cut-to-length carbon steel plate from Belgium to which Plaintiff was 
subject. See Countervailing Duty Order and Amendment to Final Affir- 
mative Countervailing Duty Determination: Certain Steel Products 
From Belgium, 58 Fed. Reg. 43,749 (Aug. 17, 1993) (CVD Order). On 
September 25, 1997, Commerce initiated an administrative review of 
the CVD Order pursuant to requests by Plaintiff and Petitioners.” This 
review covered imports of subject merchandise entered into the United 
States during the period of January 1, 1996 through December 31, 1996. 

Commerce asked Plaintiffto submit information regarding any subsi- 
dies it may have received during the period of review. In response to a 
supplemental questionnaire issued by Commerce, Plaintiff indicated 
that two of its subsidiaries, S.A. Charleroi Deroulage (CD) and Para- 
chevement et Finitions de Metaux (PFM), had received grants subse- 
quent to the publication of the CVD Order. (Defendant’s Exhibit 1 
(Def.’s Exh.) at S—8.) Specifically, Plaintiff indicated (1) CD received a 
grant in March 1993 for investment in an uncoiling machine, and (2) 
PFM received a grant in May 1996 for investment in a painting machine 
and an uncoiling machine. (Id.) On September 9, 1998, Commerce pub- 
lished the preliminary results of the countervailing duty administrative 
review. See Cut-to-Length Carbon Steel Plate From Belgium; Prelimi- 
nary Results of Countervailing Duty Review, 63 Fed. Reg. 48,188 (Sep. 9, 
1998) (Preliminary Results). Commerce found a de minimis CVD mar- 
gin of 0.37 percent ad valorem based on subsidies received by Fafer un- 
der Belgium’s Economic Expansion Law of December 30, 1970. Id. at 
48,191. Commerce did not countervail the cash grants received by CD or 
PFM and did not provide an explanation for this decision. Id. 

Subsequent to the issuance of the Preliminary Results, interested 
parties were authorized to submit written comments pursuant to 19 


2 Petitioners and Defendant-Intervenors are the same parties in this case. 
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C.ER. § 351.309 (1998). Petitioners submitted comments arguing that 
Commerce must countervail the cash grants to CD and PFM if the 
equipment purchased with the grants could be used to process subject 
merchandise, even if the equipment was not used to process subject 
merchandise imported during period of review. (Petitioners’ October 8, 
1998 Administrative Brief, Def.’s Exh. 6 at 28.) (emphasis in original). 
Plaintiff responded by arguing that Commerce could only countervail 
the grants to CD and PFM if the “subject merchandise exported to the 
United States, and imported into the United States underwent or bene- 
fitted from uncoiling, painting, or sandblasting operations.” (Plaintiff's 
February 12, 1999 Rebuttal Comments, Def.’s Exh. 7 at 3.) (emphasis in 
original). In November 1998, Commerce conducted verification at Faf- 
er’s facilities in Belgium. See Final Results, 64 Fed. Reg. at 12,983. 

Based on comments received from interested parties, and upon re- 
quest by Petitioners, Commerce held a public hearing on February 19, 
1999 on the issue of whether CD’s and PFM’s facilities could be used to 
process the subject merchandise. Jd. During the hearing Plaintiff sug- 
gested that CD and PFM are capable of producing merchandise subject 
to the scope of the order, albeit “[a] different and downstream cut-to- 
length plate in a much thinner format.” (Def.’s Exh. 8, at 56, Public 
Hearing Transcript dated February 19, 1999.) Additionally, when asked 
if the merchandise that goes through PFM’s process of unrolling, cut- 
ting and slitting coil produced by Fafer “would fit within the scope of this 
review,” Fafer stated, “[wlell, yes, well actually as the verification report 
correctly states, I think they’re doing these things for Fafer * * *.” (Id. at 
63.) 

On March 16, 1999 Commerce issued the Final Results of the counter- 
vailing duty administrative review, making two determinations rele- 
vant to the instant case. See Final Results, 64 Fed. Reg. at 12,982. First, 
Commerce determined that “[o]n the basis of the fact that CD and PFM 
can, in their down-stream processing, produce merchandise which is 
covered by the scope of the [countervailing duty] order, * * * the cash 
grants under the Law of 1970, a program previously found countervail- 
able by the Department, are attributable to the total sales of Fafer, in- 
cluding its subsidiaries and thus benefitted the subject merchandise 
during the [period of review].” Id. at 12,984. Second, Commerce calcu- 
lated the benefit for the CD and PFM grants by “employ[ing] the stan- 
dard grant methodology outlined in the allocation section of the GIA 
(FR 37227). [Commerce] allocated the benefit from each grant received 
by CD and PFM over 26 years, Fafer’s AUL [i.e., average useful life of 
fixed assets].” Id. Commerce calculated ade minimis net subsidy rate of 
0.35 percent ad valorem. Id. 

Subsequent to the issuance of the Final Results, Petitioners sub- 
mitted a letter to Commerce alleging that Commerce had made a minis- 
terial error in the calculation of the countervailing duty margin. (Def.’s 
Exh. 9, at 4, Petitioners’ March 16, 1999 Ministerial Errors Letter.) Peti- 
tioners argued that while Commerce indicated its intent to utilize the 
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standard grant methodology outlined in the General Issues Appendix 
(GIA) to calculate the CVD margin, it failed to follow the GIA’s rules re- 
garding when a grant is amortized and when a grant is expensed in the 
year of receipt. (Id. at 2-4.) Specifically, Petitioners asserted Commerce 
should have used the so-called “0.5 percent test”. Petitioners contended 
the test mandates the expensing of non-recurring grants® if the sum of 
grants provided under a particular program in a given year is less than 
0.5 percent of a firm’s total or export sales in the year in which the grant 
was received. (Id. at 3-4.) 

Plaintiff then rebutted Petitioners’ allegations, claiming Commerce 
had discretion over whether to apply the “0.5 percent test”. Because of 
this discretion, Plaintiff argued, the alleged error was methodological, 
not ministerial pursuant to 19 C.ER. § 351.224 (1998).* Plaintiff urged 
Commerce to reject Petitioners allegation and retain the original coun- 
tervailing duty margin. (Def.’s Exh. 10, at 2, Fafer March 22, 1999 Re- 
sponse to Ministerial Errors Letter.) 

After reviewing the comments submitted by the parties, Commerce 
issued its Amended Final Results on April 13, 1999. See Amended Final 
Results, 64 Fed. Reg. at 18,001. Commerce agreed with Petitioners that 
it made a ministerial error by not applying the 0.5 percent test to the 
grants. Id. at 18,002. Accordingly, Commerce applied the test, thus 
changing the net subsidy rate to 0.69 percent ad valorem, arate abovede 
minimis. Id. at 18,002-03. 


Plaintiff then timely commenced this action on April 15, 1999. 


II. STANDARD OF REVIEW 


This Court must sustain an administrative countervailing duty deter- 
mination unless it is “unsupported by substantial evidence on the re- 
cord, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1994). Substantial evidence is “such relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Matsushita Elec. Indus. Co., Lid. v. United States, 750 F.2d 
927, 933 (Fed. Cir. 1984) (quoting Consolidated Edison Co. v. NLRB, 305 
US. 197, 229 (1938)). In determining whether Commerce’s interpreta- 
tion and application of the countervailing duty statute is in accordance 
with law, the Court must consider whether the statute addresses the 
specific question at issue, and if not, whether the agency’s interpreta- 
tion of the statute is reasonable. See Chevron U.S.A. Inc. v. Natural Re- 
sources Defense Council, Inc., 467 U.S. 837, 842-43 (1984). This Court 
must accord considerable weight to Commerce’s construction of the 


3Grants are considered “non-recurring” when the benefits are exceptional, the recipient cannot expect to receive 
benefits on an ongoing basis from review period to review period and/or the provision of funds by the government must 
be approved every year. See General Issues Appendix, 58 Fed. Reg. 37,217, 37,226 (July 9, 1993) (GIA), appended to 
Certain Steel Products from Austria, 58 Fed. Reg. 37,217 (July 9, 1993). By contrast, “recurring” benefits are those 
which a firm receives, or is likely to receive, on an ongoing basis from review period to review period. Id. “Expensing” 
may be defined as assigning the entire value of the grant to the year of receipt. 

419 CER. § 351.224 defines ministerial error as “an error in addition, subtraction, or other arithmetic function, 


clerical error resulting from inaccurate copying, duplication, or the like, and any other similar type of unintentional 
error which the Secretary considers ministerial.” 
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countervailing duty statute. See E.I. Du Pont De Nemours & Co. v. 
United States, 8 F. Supp.2d 854, 858 (Ct. Int’] Trade 1998). 


III. DiscussION 


Plaintiff's challenge to Commerce’s Final and Amended Final Re- 
sults raises three issues: (1) whether Commerce’s determination that 
grants to Plaintiff's subsidiaries, PFM and CD, were countervailable, is 
supported by substantial evidence on the record and otherwise in accor- 
dance with law; (2) whether Commerce’s decision to apply its 0.50 per- 
cent test and expense the grants to CD and PFM in the year of receipt in 
the Amended Final Results was supported by substantial evidence on 
the record and otherwise in accordance with law; and (3) whether Com- 
merce’s characterization of its error in not applying the 0.50 percent 
test in the Final Results as ministerial is supported by substantial evi- 
dence and otherwise in accordance with law. 


A. Commerce’s Determination That Grants to Plaintiff's Subsidiaries, 
PFM and CD, Were Countervailable, is Supported by Substantial 
Evidence on the Record and Otherwise in Accordance With Law 

1. Contentions of the Parties 

(a) Plaintiff 


Plaintiff makes three arguments. First, Plaintiff argues Commerce’s 
inclusion of subsidies to affiliated companies in Plaintiffs countervail- 
ing duty margin is not supported by substantial evidence on the record 
or otherwise in accordance with law where the affiliated companies 
were not involved in the manufacture, production, exportation, or sale 
of the merchandise subject to the administrative review at issue. Sec- 
ond, Plaintiff argues that the countervailing duty statute precludes the 
imposition of countervailing duties on the subsidies given to CD and 
PFM. The statute states countervailing duties will be imposed if Com- 
merce “determines that the government of a country or any public enti- 
ty * * * is providing, directly or indirectly, a countervailable subsidy 
with respect to the manufacture, production, or export ofa class or kind 
of merchandise imported, or sold (or likely to be sold) for importation 
into the United States,” 19 U.S.C. § 1671(a)(1) (1999). Plaintiff urges 
this language should be construed to require that duties be imposed only 
when the company receiving the subsidies “manufactures, produces, or 
exports” subject merchandise that was actually imported into the 
United States. (Brief in Support of Plaintiff's Motion for Summary 
Judgment (P1.’s Br.) at 9.) 

Plaintiff maintains that neither CD nor PFM have ever or will ever 
produce the subject merchandise. (Id. at 8.) Therefore, since the mer- 
chandise under review was not “manufactured, produced, or exported” 
by either subsidiary, no countervailing duty can be imposed based on the 
subsidies to those companies. (Id. at 9.) 

Third, Plaintiff rejects Commerce’s argument that Plaintiffs ap- 
proach would require Commerce to “examine specific sales from subsi- 
dized subsidiaries that are capable of producing subject merchandise, to 
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determine, on a sale by sale basis, whether the merchandise exported to 
the U.S. ‘passed through’ the subsidiary.” Final Results, 64 Fed. Reg. at 
12,990. Plaintiff claims to understand the administrative burden that 
would be imposed on Commerce if it was required to track production of 
these export sales, but argues that in this case no such burden exists be- 
cause there was only ore sale of subject merchandise to the United 
States during the period of review. (P1.’s Br. at 12.) Plaintiffargues Com- 
merce should be required to examine the facts of the individual case 
when the administrative burden is low. (Id.) Plaintiff concludes Com- 
merce cannot attribute the alleged subsidies to CD and PF in its coun- 
tervailing duty margin when the subsidiaries are not involved in the 
“manufacture, production, or exportation” of the merchandise im- 
ported into the United States which is subject to the administrative re- 
view. (Id.) 


(b) Defendant 


Defendant maintains Commerce’s decision to countervail the grants 
given to CD and PFM is supported by substantial evidence and is other- 
wise in accordance with law. 

Defendant argues it is Commerce’s practice to attribute subsidies re- 
ceived by one company to the sales of another related company that also 
produces the subject merchandise. (Memorandum of the United States 
in Opposition to the Plaintiff's Motion for Judgment Upon the Adminis- 
trative Record (Def.’s Br.) at 11.) Defendant contends CD and PFM, as 
Plaintiff's subsidiaries and, thus, related companies, received grants 
under the Law of 1970 that aid in the production of the subject merchan- 
dise. Therefore, Commerce’s decision to countervail those subsidies in 
Plaintiff's countervailing duty margin was consistent with that prac- 
tice. 

Defendant points out Plaintiff does not dispute that its subsidiaries, 
CD and PFM, received subsidies. Nor does Fafer dispute that the subsid- 
iaries are able to produce subject merchandise. Defendant claims Com- 
merce carefully examined this issue during the administrative review 
and properly found that the subsidiaries are capable of producing mer- 
chandise that is subject to the scope of the countervailing duty order. (Id. 
at 13.) Based on this record evidence, Defendant contends Commerce 
properly determined that Plaintiffreceived subsidies with respect to the 
manufacture, production, or export of subject merchandise. (Id. at 14.) 

Defendant claims Plaintiff does not refute any of the factual findings 
made by Commerce during the course of the administrative review. Ac- 
cording to Defendant, Plaintiff instead argues that the statute “pre- 
cludes Commerce from countervailing subsidies when the specific 
merchandise exported to the United States during the period of review 
did not benefit from those subsidies.” (Id. at 15.) Defendant interprets 
this argument to mean Commerce must examine the use or effects of the 
subsidy once bestowed. (Id.) 

Defendant argues that the governing statute, 19 U.S.C. § 1671(a)(1) 
(1995), does not require Commerce “to consider the use to which the 
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subsidies are put or their effect on the recipient’s subsequent perfor- 
mance * * *.” Final Results at 12,991, quoting GIA, 58 Fed. Reg. at 
37,260. Rather, so long as a subsidy is provided with respect to the 
manufacture, production or sale of subject merchandise, Commerce 
may impose countervailing duties. (Def.’s Br. at 16.) 

Defendant argues there are important policy reasons supporting 
Commerce’s practice of not examining the “use” or “effects” of the sub- 
sidies once bestowed. Defendant contends it is administratively imprac- 
tical for Commerce to examine whether the subject merchandise 
“passed through” the subsidiary for every particular sale. Furthermore, 
Plaintiff has provided no compelling reasons for Commerce to abandon 
their practice of not examining the use or effects of a subsidy. (Def.’s Br. 


at 17.) 
(c) Defendant-Intervenors 


Because the Court finds Defendant-Intervenors’ arguments in this 
matter substantially similar to those presented by the Defendant, the 
Court will not recount them in this opinion, although they have been 
duly considered. 


2. Analysis 


In an administrative review ofa countervailing duty order, Commerce 
is required to “review and determine the amount of any net countervail- 
able subsidy.” 19 U.S.C. § 1675(a)(1)(A) (1994). During the administra- 


tive review at issue in this case, Commerce had to determine whether 
subsidies conferred upon Fafer’s subsidiaries, CD and PFM, under Bel- 
gium’s Economic Expansion Law of December 30, 1970, should be in- 
cluded in Fafer’s net countervailable subsidy. In order to make that 
determination, Commerce looked to its attribution principles. Com- 
merce’s practice during the period of review was to attribute subsidies 
received by one company to the total sales of a related company.° See Fi- 
nal Results, 64 Fed. Reg. at 12,984. 

Commerce explains, in its final rule on countervailing duties, that 
“(t]he underlying rationale for attributing subsidies between two sepa- 
rate corporations [with cross-ownership] is that the interests of those 
two corporations have merged to such a degree that one corporation can 
use or direct the individual assets (or subsidy benefits) of the other cor- 
poration in essentially the same ways it can use its own assets (or subsi- 
dy benefits).” Countervailing Duties; Final Rule, 63 Fed. Reg. 65,348, 
65,401 (Nov. 25, 1998). Commerce chose to focus on cross-ownership in 
attribution decisions because it believed it is reasonable to presume that 
subsidies granted to one corporation may also benefit the related corpo- 
ration. See Countervailing Duties; Proposed Rule, 62 Fed. Reg. 8,818, 
8,845 (Feb. 26, 1997). The Court finds Commerce’s decision to attribute 


5 This practice was subsequently codified in Commerce’s regulation, 19 C.FR. § 351.525(b)(6)(ii) (1999), which 
reads, in pertinent part: 
If two (or more) corporations with cross-ownership produce the subject merchandise, the Secretary will attribute 
the subsidies received by either or both corporations to the products produced by both corporations. 
This regulation was not in effect during the administrative review at issue. 
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the subsidies received by CD and PFM tothe total sales of the Plaintiffin 
accordance with the purpose and rationale of this stated practice. As the 
Court demonstrates below, the Plaintiff was in a position to use or direct 
the subsidy benefits received by its subsidiaries in essentially the same 
way it could use or direct the subsidy benefits had it directly received the 
subsidies. 

The primary consideration in attributing subsidies between two cor- 
porations is the level of control, or cross-ownership, existing between 
the corporations. Cross-ownership, as defined by Commerce, “will exist 
where there is a majority voting ownership interest between two corpo- 
rations or through common ownership of two (or more) corporations.” 
Countervailing Duties; Final Rule, 63 Fed. Reg. at 65,401. Cross-owner- 
ship clearly exists here. CD and PFM are almost wholly-owned by the 
Plaintiff, with Plaintiff holding 99.99% of the rights in PFM and 93.75% 
of the rights in CD. (Appendix to Domestic Producers’ Brief in Opposi- 
tion to Plaintiff's Rule 56.2 Motion (Def.-Intvr.’s App.) at Att. 1, Letter 
from Barnes, Richardson, & Colburn to the U.S. Department of Com- 
merce, App. 5B, at C10/01-02 (Jan. 26, 1998)) CD and PFM are also fully 
consolidated on Plaintiff's financial statement. (Def.-Intvrs.’ App. at 
Att. 2, Letter from Barnes, Richardson, & Colburn to the U.S. Depart- 
ment of Commerce, App. S-5, at 4-5 (May 20, 1998)) Additionally, CD 
and PFM are physically located within Plaintiff's production facilities. 
See Fafer Verification Report at 6. 

The next consideration for the purpose of determining if attribution 
is applicable is whether CD and PFM have the ability to manufacture 
the subject merchandise. The term “‘subject merchandise’ means the 
class or kind of merchandise that is within the scope of an * * * order un- 
der this subtitle [[V—Countervailing and Antidumping Duties].” 19 
U.S.C. § 1677(25) (1998). The subject merchandise at issue here is “cut- 
to-length carbon steel plates” including (1) hot-rolled carbon steel uni- 
versal mill plates (i.e., of a width “exceeding 150 millimeters but not 
exceeding 1,250 millimeters” and a thickness of “not less than 4 milli- 
meters”) of a rectangular shape, “whether or not painted, varnished, or 
coated with plastics or other nonmetallic substances”; and (2) hot-rolled 
carbon steel flat-rolled products in straight lengths, of rectangular 
shape, hot rolled, “whether or not painted, varnished, or coated with 
plastics or other nonmetallic substances, 4.75 millimeters or more in 
thickness and of a width which exceeds 150 millimeters and measures at 
least twice the thickness.” CVD Order, 58 Fed. Reg. 43,749-50. 

The Plaintiff claims CD and PFM do not produce subject merchan- 
dise. It is immaterial whether CD and PFM actually produce the subject 
merchandise. The benefits received by CD and PFM were tied to the 
subject merchandise, so actual production is not required. In the GIA, 
Commerce stated its position that “[iJn conducting its traditional ‘tied’ 
analysis when a domestic subsidy allegedly is tied to a particular prod- 
uct, the Department will examine what the likely effect of the subsidy 
would be. The Department will not try to determine the actual effect of 
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the subsidy, either in the period of investigation or at any time after the 
subsidy’s bestowal.” 58 Fed. Reg. at 37232. “Whenever we allocate a 
benefit tied to a product under investigation only to that product, there 
is an implicit assumption that the benefit is intended to affect only that 
product.” Id. Under the traditional tying analysis conducted by Com- 
merce, if “the Secretary determines that a countervailable benefit is tied 
to the production or sale of a particular product or products, the Secre- 
tary will allocate the benefit solely to that product or products.” Coun- 
tervailing Duties; Proposed Regulations, 54 Fed. Reg. 23,365, 23,383 
(May 31, 1989); see also Usinor Sacilor v. United States, 893 F. Supp. 
1112, 1138 (Ct. Int’] Trade 1995). On the other hand, “[i]f the Secretary 
determines that a countervailable benefit is tied to a product other than 
the merchandise, the Secretary will not find a countervailable subsidy 
on the merchandise.” 54 Fed. Reg. at 23,383. 

Here, Commerce verified that PFM received grants for “sheet metal 
finishing and painting” and “sand blasting and painting of flat, steel or 
non-ferrous products, prior to their production.” (Def.’s Exh. 11 at 11, 
Verification of Fafer’s Responses.) Commerce also verified that CD re- 
ceived a cash grant for an uncoiling machine. (Id.) Had record evidence 
indicated that PFM and CD could not produce or process subject mer- 
chandise, Commerce could have concluded that the grants provided to 
these subsidies were tied to non-subject merchandise and, thus, not 
countervailable. Substantial evidence supports Commerce’s conclusion 
that the grants were tied to subject merchandise. Plaintiff has provided 
no evidence suggesting the grants were tied to non-subject merchan- 
dise. Therefore, irrespective of actual production, the Court finds PFM 
and CD do have the ability to manufacture the “class or kind of mer- 
chandise” subject to the CVD Order. 

Fafer manufactures, among other products, coiled steel on a Steckel 
mill. Steel produced on a Steckel mill which is sold in coils would ordi- 
narily be outside the scope of the CVD Order. If, however, the coils were 
decoiled and slit, and they met the thickness requirements, then the re- 
sulting product would be within the scope of the order. At verification, 
Commerce confirmed that the Steckel mill in Fafer’s facilities was pro- 
ducing coils “less than 10mm thick and maximum 3,000mm wide.” Faf- 
er Verification Report at 5. Plate as thin as 4.75 mm is included within 
the scope of the order, so the product manufactured on the Steckel mill is 
not “too thin to be a cut-to-length carbon steel plate,” as one Fafer offi- 
cial claimed at verification. Jd. A leading industry treatise confirms that 
“plates up to 3,000mm wide produced via the Steckel route have been 
available since 1994” from Fafer. (Def.-Intvrs.’ App. at Att. 7, Iron and 
Steel Works of the World 25 (12th ed. 1997), appended to Domestic Pro- 
ducers’ February 8 Letter at Exh. 2.) As noted earlier, CD received a 
grant for investment in an uncoiling machine. See Final Results, 64 Fed. 
Reg. at 12,990. At verification, a Fafer official admitted that “the steel 
sheet and strip in coils which was produced by the Steckel mill was the 
type of steel that PFM and CD worked with.” Fafer Verification Report 
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at 5. The official went on to say that CD and PFM “decoil coils made by 
Fafer or by other suppliers.” Id. 

The CVD Order also covers plate products “whether or not painted, 
varnished, or coated with plastics or other nonmetallic substances.” 58 
Fed. Reg. at 43,749 (emphasis added). PFM received two grants in 1996, 
one of which was used to purchase sheet metal finishing and painting 
equipment, and the other of which was used to purchase sand blasting 
and painting equipment. Final Results, 64 Fed. Reg. at 12,990. At verifi- 
cation a Fafer official “explained that PFM was involved in processing 
steel products that required some type of finishing done to them such as 
painting or sandblasting” but that “the subject merchandise did not 
have any of these finishings.” Fafer Verification Report at 6. This qualifi- 
cation is irrelevant, though, because as stated, subject merchandise is 
countervailable regardless of whether these finishings are applied. Ad- 
ditionally, Plaintiff's product brochure indicates that subject merchan- 
dise is produced using machinery identical to that purchased with the 
grants. (Def.-Intvrs.’ App. at Att. 10, Fafer Product Brochure at 27-28, 
appended to Oct. 8, 1999 Letter from Dewey Ballantine LLP to the US. 
Department of Commerce, Case No. C-423-806.) Moreover, at a public 
hearing on this issue, when asked if the merchandise that goes through 
PFM’s process of unrolling, cutting and slitting coil produced by Fafer 
“would fit within the scope of this review,” Fafer stated, “[w]ell, yes, well 
actually as the verification report correctly states, I think they’re doing 
these things for Fafer * * *.” (Id. at 63.) The Court finds this is substan- 
tial evidence demonstrating the subsidiaries’ ability to manufacture 
subject merchandise. The fact that Fafer owns between 93 and 99 per- 
cent of the two subsidiaries, coupled with the fact that subject merchan- 
dise could be produced on the subsidized equipment, warrants a finding 
that Commerce’s determination was supported by substantial evidence 
and otherwise in accordance with law when it attributed the subsidies to 
Fafer. It was reasonable to presume that Fafer could use or direct the 
subsidy benefits of CD and PFM in essentially the same ways it could use 
its own subsidy benefits. 

In an alternate argument, that the Court rejects, Plaintiff contends 
Commerce can only attribute the subsidies received by CD and PFM to 
Plaintiff's total sales if the specific plates imported into the United 
States were produced by CD and PFM. There is nothing in the statute or 
in case law to suggest that those specific items actually imported into the 
United States must have benefitted from the subsidies. The countervail- 
ing duty statute provides that Commerce must impose countervailing 
duties if it “determines that the government of a country or any public 
entity * * * is providing, directly or indirectly, a countervailable subsidy 
with respect to the manufacture, production, or export of aclass or kind 
of merchandise imported, or sold (or likely to be sold) for importation 
into the United States,” 19 U.S.C. § 1671(a)(1) (1999). The Court finds 
this language simply means “a class or kind of merchandise” (i.e. goods 
covered by the scope of the CVD order) must be “imported, or sold (or 
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likely to be sold) for importation into the United States.” There is no am- 
biguity in this language. There is no indication in the statute or in the 
legislative history that the legislature intended Commerce to look at the 
specific items and determine whether they actually benefitted from the 
subsidy. 

It is well settled law that Commerce is not required to examine the ul- 
timate use of the subsidy. So long as a subsidy is provided with respect to 
the manufacture, production or sale of subject merchandise, Commerce 


may impose countervailing duties. The Court of Appeals for the Federal 
Circuit has upheld this policy: 


Congress has expressed the * * * view that an effects test for subsi- 
dies has never been mandated by the law and is inconsistent with 
effective enforcement of the countervailing duty law. It would be 
burdensome and unproductive for the Department of Commerce to 
attempt to trace the use and effect of a subsidy demonstrated to 
have been provided to producers of the subject merchandise. 


Saarstahl A.G. v. United States, 78 F.2d 1539, 1543 (Fed. Cir. 1996) 
(quoting North American Free Trade Agreement Implementation Act, 
S. Rep. No. 189, 103d Cong., 1st Sess. 42-43 (1993) (internal quotations 
omitted).® The Court in Saarstahl also held that the countervailing duty 
statute “does not limit Commerce to countervailing only subsidies that 
confer a competitive advantage on merchandise exported to the United 
States.” Jd. Plaintiff argues that the fact “[t]hat Commerce does not 
have to calculate what competitive advantage a subsidy may confer once 
the subject merchandise is imported into the United States, does not ne- 
gate the statutory requirement that the subsidy has to attach to mer- 
chandise imported into the United States to be countervailable.” (Pl.’s 
Reply Br. at 7-8.) However, Plaintiff provides no support for this propo- 
sition, never demonstrating what “statutory requirement” mandates 
that “the subsidy has to attach to merchandise imported into the United 
States to be countervailable.” The Court finds it is enough that Fafer im- 
ported subject merchandise into the United States during the period of 
review, regardless of what machinery was actually used to produce the 
subject merchandise. 

Additionally, there are certain policy considerations that counsel 
against instituting the requirement Plaintiff seeks to read into the 
countervailing duty law. Commerce succinctly outlined Plaintiff's ap- 
proach in its Final Results: 


Under FAFER’s approach * * * the Department would be required 
to examine specific sales from subsidized subsidiaries that are capa- 
ble of producing subject merchandise to determine, on asale by sale 
basis, whether the merchandise exported to the U.S. “passed- 


6 Echoing the Court of Appeals, this Court has held that “tracing” a subsidy is not required: 
“Tracing” as it is commonly understood means to track the subsidy toa 
determine its actual effect. “Tracing” is impracticable because it woah 
ture of the subsidy within the foreign subsidiary after it is transferred * * *. A “tracing” requirement would be 
burdensome and contrary to legislative intent because it would undermine the effective enforcement of the coun- 
tervailing duty law. 


Usinor Sacilor v. United States, 955 F. Supp. 1481, 1489 (Ct. Int’l Trade 1997). 


particular end-use or allocation in order to 
require Commerce to follow the expendi- 
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through” the subsidiary. Then, and only then, under [Plaintiff]’s 
approach, would a subsidiary’s countervailable subsidies be attrib- 
utable to the subject merchandise. 


Final Results, 64 Fed. Reg. at 12,990. The Court agrees that this would 
be an administrative burden not required under the law. The burden on 
Commerce to track each piece of merchandise to see if it was affected by 
the subsidy would be enormous. Plaintiff counters that the approach 
should be case specific. Plaintiff argues that in this case there was only 
one sale of subject merchandise to the United States during the period of 
review, therefore it would have been a fairly simple task for Commerce 
to verify its origin. While true in this case, the policy exists to deal with 
all of the investigations and reviews Commerce is required to conduct 
each year. If the Court were to require the Department of Commerce to 
make an exception here, it would set a precedent subject to challenge by 
every importer. How many sales would the Department of Commerce be 
required to examine—under ten, under twenty? The Court will not re- 
quire Commerce to trace the use of a subsidy once bestowed. It is enough 
that the subsidy was provided, the company used the subsidy to 
manufacture, produce, or export goods covered by the scope of the order, 
and that the company actually imported merchandise covered by the 
scope of the order into the United States. 

The Court finds Commerce’s decision to attribute the grants to PFM 
and CD to the total sales of the Plaintiffis supported by substantial evi- 
dence and otherwise in accordance with law. 


B. Commerce’s Decision to Expense the PFM Grant in the Year it was Re- 
ceived is Supported by Substantial Evidence on the Record and 
Otherwise in Accordance With Law 

A. Parties’ Contentions: 

a. Plaintiff 


Plaintiffargues Commerce’s decision to expense the PFM grant in the 
year in which it was received was not supported by substantial evidence 
and otherwise in accordance with law. According to Plaintiff, the general 
rule with respect to non-recurring grants is to allocate them over the 
AUL of the grant. Thus, Commerce’s “0.5%” test is an exception to the 
rule. Plaintiff argues, however, that this exception should not be applied 
where, as here, its application yields a significantly different substan- 
tive result—e.g., moving the rate from a de minimis level found in the 
Final Results to an above de minimis countervailable duty. Rather, the 
test should be applied where its application would meet the purpose of 
the test, namely to relieve administrative burden in the cases where the 
impact is minuscule. As there was no administrative burden here, the 
test should not be applied. 

b. Defendant and Defendant-Intervenors 

Defendant and Defendant-Intervenors (collectively “defendants”) 
argue Commerce’s decision to expense the PFM grant in the year in 
which it was received is supported by substantial evidence on the record 
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and is otherwise in accordance with law. According to Defendants, the 
reason for the “0.5%” test is to alleviate the administrative burden when 
considering all investigations and administrative reviews cumulative- 
ly.’ As Plaintiff does not contest PFM’s grants are less than 0.5% of Faf- 
er’s sales value in the year of receipt, Defendants argue Commerce’s 
application of the 0.5% test was based on substantial evidence on the re- 
cord and otherwise in accordance with law. 


B. Analysis: 


The Court need not engage in an extended analysis to reject Plaintiff's 
argument with respect to this issue. Commerce’s policy at the time of 


this administrative review was outlined in the General Issues Appendix 
(GIA): 


Our policy with respect to grants is (1) to expense recurring grants 
in the year of receipt, and (2) to allocate non-recurring grants over 
the average useful life of assets in the industry, unless the sum of 
grants provided under a particular program is less than 0.50 per- 
cent of a firm’s total or export sales (depending on whether the pro- 


gram is a domestic or export subsidy) in the year in which the grant 
was received. 


58 Fed. Reg. at 37,226. This longstanding policy was subsequently codi- 
fied at 19 C.FR. § 351.524 (1999). The GIA and subsequent regulation 
make clear that Commerce will expense grants that are less than 0.50 
percent of the firm’s total sales. In its Amended Final Results, Com- 


merce determined that “the 1993 and 1996 grants were less than 0.50 
percent of total domestic sales in the year that they were given.” 64 Fed. 
Reg. at 18,003. Plaintiff does not dispute Commerce’s finding that the 
grants were less than 0.50 percent of its total domestic sales in the year 
given, and provides no support for its proposition that Commerce can- 
not apply a “policy” such as the 0.5% test when doing so “would yield a 
significantly different substantive result, namely moving the rate from 
the ‘de minimis’ level * * * to an above ‘de minimis’ countervailable 
duty.” (Pl.’s Br. at 17.) (emphasis omitted) 

The Court also rejects Plaintiff's argument that the purpose of the 
0.5% test is to ease the administrative burden of amortizing small 
grants, and that no such burden exists here since the grants in question 
were already amortized. The Court agrees that on a case-by-case basis 
the administrative burden may not appear overwhelming, but the test 
was designed to reduce the burden over the entire spectrum of agency 
investigations and reviews. In the preamble to 19 C.ER. § 351.524 
(1999), Commerce explained that the 0.50 percent rule avoids the need 
for Commerce to: “(1) Collect, analyze, and verify the data needed to al- 
locate such benefits over time; and (2) keep track of the allocation cal- 
culations for minuscule subsidies from year to year.” 63 Fed. Reg. at 


7The Final Rule to the 1998 Regulations specifically states: 
If considered only in the context of a single case, the burdens imposed by this activity may not appear to be particu- 
larly onerous. However, when considered across all investigations and administrative reviews, the cumulative 


burden becomes considerable. 
Countervailing Duties; Final Rule, 63 Fed. Reg. 65,348, 65,394 (Nov. 25, 1998). 
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65,394. The reason this is important is that “[i]f considered only in the 
context of a single case, the burdens imposed by this activity may not 
appear to be particularly onerous. However, when considered across all 
investigations and administrative reviews, the cumulative burden be- 
comes considerable.” Jd. 

The Court finds Commerce’s application of the 0.5% test was sup- 
ported by substantial evidence and otherwise in accordance with the ap- 
plicable law. 


C. Commerce Made a “Ministerial Error” in Initially Amortizing The 
Subsidies Over The Average Useful Life Of The Subsidy Rather 
Than Applying Its “0.5% Test” That Was Properly Corrected Pur- 
suant To 19 U.S.C. § 1675(h) 

1. Parties’ Contentions: 

a. Plaintiff 


Plaintiff argues if the Court allows the inclusion of subsidies to CD 
and PFM in the calculation of Fafer’s countervailing duty margin, the 
Court should not accept petitioners’ assertion that Commerce’s error in 
amortizing the subsidies over the average useful life of the subsidy 
instead of expensing it under Commerce’s “0.5%” test was ministerial. 
(Pl.’s Br. at 13-14.) Plaintiff argues the error here does not fall within 
the statutory definition of “ministerial error” as it was an error related 
to the Department’s calculation methodology rather than a problem 
with addition or subtraction. (Id. at 13, citing 19 U.S.C. § 1675(h)) Fur- 
ther, Plaintiff argues Commerce’s “0.5%” test is discretionary and thus 
once Commerce has exercised its discretion any subsequent changes 
would no longer be ministerial. (Id. at 16.) 


b. Defendant and Defendant-Intervenors 


Defendants argue the error was ministerial. Defendant-Intervenors 
reason that the error was ministerial because while Commerce an- 
nounced its intention to “employ the standard grant methodology” out- 
lined in the General Issues Appendix (GIA), which includes the 
application of a grant less than 0.5% of the firm’s total or export sales to 
the year within which the grant was received, it inadvertently failed to 
do so here with respect to CD and PFM. Commerce also states, in the 
Amended Final Results, that it intended to employ the standard grant 
allocation methodology as explained in the GIA with respect to the CD 
and PFM grants but “inadvertently failed to apply the 0.50 percent test 
to the CD and PFM grants.” 64 Fed. Reg. at 18,002. Defendant and De- 
fendant-Intervenors maintain the Court must defer to Commerce’s in- 
terpretation and application of the law. 


2. Analysis: 


“Ministerial error” is defined as including “errors in addition, sub- 
traction, or other arithmetic function, clerical errors resulting from in- 
accurate copying, duplication, or the like, and any other type of 
unintentional error which the administering authority considers minis- 
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terial.” 19 U.S.C. § 1675(h) (West Supp. 1999) (emphasis added). The 
administering authority, in this case Commerce, has adopted the statu- 
tory definition of “ministerial error” in its regulation. See 19 C.FR. 
§ 351.224(f) (2000). This Court has frequently granted Commerce broad 
discretion in determining what constitutes a ministerial error. See, e.g., 
Cemex, S.A. v. United States, 19 CIT 587, 593 (1995) (“Commerce is giv- 
en fairly broad discretion to determine which types of unintentional er- 
ror to regard as ministerial.”). Moreover, the Court has recognized 
where Commerce identifies its error as “inadvertent,” the Court may 
uphold the correction as a ministerial error. See, e.g., Geneva Steel v. 
United States, 914 F Supp. 563, 607 (Ct. Int’] Trade 1996) (basing, in 
part, its conclusion that Commerce’s failure to aggregate the grants re- 
ceived was an error of addition and therefore a ministerial error on Com- 
merce’s characterization of the error as “inadvertent”). 

Here, Commerce characterized its error in not applying the 0.5% test 
as “inadvertent.” Commerce determined it was inadvertent because, in 
part, the Final Results indicated that Commerce intended to employ 
“the standard grant methodology outlined in the allocation section of 
the GIA.” 64 Fed. Reg. at 12,984. The GIA states it is Commerce’s policy 
to allocate non-recurring grants over the average useful life (AUL) ofthe 
grant “unless the sum of grants provided under a particular program in 
a given year is less than 0.50 percent of a firm’s total or export sales * * * 
in the year in which the grant was received.” 58 Fed. Reg. at 37,226; see 
also Proposed Regulations, 54 Fed. Reg. at 23,384 (which was subse- 
quently codified at 19 C.FR. § 351.524(b)(2) (1999)). However, Com- 
merce failed to apply its standard grant methodology. The Court finds it 
relevant that Commerce applied the 0.5% test with respect to other 
grants in this investigation. Obviously, Commerce understood the 
standard grant methodology to include the 0.5% test under those cir- 
cumstances described in the GIA. The Court finds Commerce’s failure 
to apply the 0.5% test to the PFM and CD grants was due to inadver- 
tence, and falls within the definition of a ministerial error. Additionally, 
because there is substantial evidence to support Commerce’s decision to 
expense the grant to PFM in the year it was received, the Court finds 
Commerce’s error in failing to apply the 0.5% test in the Final Results 
was a ministerial error properly corrected in the Amended Final Re- 
sults. 

Fafer argues the nature of the error was methodological rather than 
ministerial and Commerce’s original allocation in the Final Results was 
proper. The Court notes this issue has been addressed in Geneva Steel, 
914 F Supp. 563 (Ct. Int’] Trade 1996). There, this Court held that since 
substantial evidence supported Commerce’s decision to aggregate 
grants received by the subject company, Commerce’s error in failing to 
aggregate the grants was a ministerial error properly corrected in the 
amended determination. Jd. at 607. This Court also noted that its find- 


8 Due to the proprietary nature of this information the Court declines to provide additional detail on these grants. 
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ings did not accord Commerce “unbridled discretion” to determine 
when an act in ministerial. The Court finds Commerce simply “made an 
error, not resulting from ill-considered judgment or wayward discre- 
tion, but from oversight.” Id. at 608 (quoting Companhia Brasileira 
Carbureto de Calcio v. United States, 18 CIT 215, 218 (1994)) (internal 
quotations omitted). This decision merely “reflects the deference courts 
afford agency interpretations of statutes and the regulations imple- 
menting such statutes.” Geneva Steel, 914 F Supp. at 607-08 (citing 
Daewoo Elecs. Co., Ltd. v. Int’! Union of Elec. Workers, AFL-CIO, 6 F.3d 
1511, 1522 (Fed. Cir. 1993). Similarly, in the present case, the facts war- 
rant the grant of an equal amount of discretion. Accordingly, the Court 
finds Commerce’s decision to treat the error as ministerial is supported 
by substantial evidence, otherwise in accordance with law, and sustains 
Commerce’s Amended Final Results. 


CONCLUSION 


For the reasons stated above, the Court finds Commerce’s Final Re- 
sults and Amended Final Results are supported by substantial evidence 
and otherwise in accordance with law. Plaintiff's motion is denied. 


(Slip Op. 01-69) 


NSK Lrp., NSK Corp, Koyo SEIko Co., Ltp., Koyo Corp oF US.A., NTN 
BEARING Corp OF AMERICA, NTN Corp, AMERICAN NTN BEARING 
MANUFACTURING Corp, NTN DRIVESHAFT, INC., AND NTN-BowWER Corp, 
PLAINTIFFS AND DEFENDANT-INTERVENORS, AND NIPPON PILLOW BLOCK 
SALES Co. Lrp. AND FYH BEARING UNITs USA INC., PLAINTIFFS uv. 


UNITED STATES, DEFENDANT, AND TORRINGTON CO., DEFENDANT- 
INTERVENOR AND PLAINTIFF 


Consolidated Court No. 97-02-00216 


Plaintiffs and defendant-intervenors, NSK Ltd. and NSK Corporation (collectively 
“NSK”), Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A. (collectively “Koyo”), NTN 
Bearing Corporation of America, NTN Corporation, American NTN Bearing Manufactur- 
ing Corporation, NTN Driveshaft, Inc. and NTN-Bower Corporation (collectively 
“NTN”), and plaintiffs, Nippon Pillow Block Sales Co. Ltd. and FYH Bearing Units USA 
Inc. (collectively “NPB”), move pursuant to USCIT R. 56.2 for judgment upon the agency 
record challenging various aspects of the United States Department of Commerce, Inter- 
national Trade Administration’s (“Commerce”) final determination, entitled Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof From France, Germa- 
ny, Italy, Japan, Singapore, and the United Kingdom; Final Results of Antidumping Duty 
Administrative Reviews (“Final Results”), 62 Fed. Reg. 2081 (Jan. 15, 1997), as amended, 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts Thereof From 
France, Germany, Italy, Japan, and Singapore; Amended Final Results of Antidumping 
Duty Administrative Reviews, 62 Fed. Reg. 14,391 (Mar. 26, 1997). Defendant-intervenor 
and plaintiff, The Torrington Company (“Torrington”), alsomoves pursuant to USCIT R. 


56.2 for judgment upon the agency record challenging certain aspects of Commerce’s Fi- 
nal Results. 
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Specifically, NSK argues that Commerce erred in: (1) calculating constructed value 
(“CV”) profit; (2) its application of level-of-trade (“LOT”) adjustments to normal value 
(“NV”); (3) including its zero-value United States transactions in the margin calculations; 
(4) failing to include inventory carrying costs in the constructed export price (“CEP”) off- 
set when it matches CEP sales to CV; and (5) failing to find that NSK successfully rebutted 
the presumption of affiliation between itself and its supplier. 

Koyo contends that Commerce erred in: (1) failing to grant an LOT adjustment; and (2) 
failing to exclude sales made out of the ordinary course of trade from the home-market 
database. Koyo subsequently abandoned its claim regarding Commerce’s failure to grant 
an LOT adjustment. 

NTN contends that Commerce erred in: (1) failing to exclude sales made out of the ordi- 
nary course of trade from the home-market database; (2) making certain adjustments to 
the starting price of CEP and denying a price-based LOT adjustment for CEP sales; (3) 
recalculating United States indirect selling expenses without regard to LOT; (4) deter- 
mining CEP without regard to LOT; and (5) refusing to use NTN’s affiliated-party sales in 
its calculation of NV. 

NPB contends that Commerce erred in: (1) finding that NPB failed to correctly indicate 
whether a housed bearing model was further manufactured in the United States during 
the period of review; and (2) applying total facts available. 

Torrington contends that Commerce erred in: (1) accepting Koyo’s home-market billing 
adjustments; (2) accepting Koyo’s home-market rebates; (3) accepting NTN’s home-mar- 
ket billing adjustments; and (4) accepting NSK’s home-market rebates. 

Held: NSK’s USCIT R.56.2 motion is denied in part and granted in part. Koyo’s USCIT 
R.56.2 motion is granted. NTN’s USCIT R.56.2 motion is denied. NPB’s USCIT R.56.2 
motion is denied. Torrington’s USCIT R.56.2 motion is denied. The case is remanded to 
Commerce to: (1) exclude any transactions that were not supported by consideration from 
NSK’s United States sales database and to adjust the dumping margins accordingly; (2) 
reconsider the issue of NSK’s relationship to its supplier; (3) reconsider its determination 
that a certain model of Koyo’s was outside the ordinary course of trade; and (4) reconsider 


its determination that a certain home-market ball bearing of Koyo’s could be compared to 
United States sales because it is a foreign like product and to clearly articulate the basis of 
its determination. 

(NSK’s motion is denied in part and granted in part. Koyo’s motion is granted. NTN’s 
motion is denied. NPB’s motion is denied. Torrington’s motion is denied. Case remanded. ] 


(Dated June 6, 2001) 


Lipstein, Jaffe & Lawson, L.L.P (Robert A. Lipstein, Matthew P. Jaffe and Grace W. 
Lawson) for NSK. 
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OPINION 


TSOUCALAS, Senior Judge: Plaintiffs and defendant-intervenors, NSK 
Ltd. and NSK Corporation (collectively “NSK”), Koyo Seiko Co., Ltd. 
and Koyo Corporation of U.S.A. (collectively “Koyo”), NTN Bearing 
Corporation of America, NTN Corporation, American NTN Bearing 
Manufacturing Corporation, NTN Driveshaft, Inc. and NTN-Bower 
Corporation (collectively “NTN”), and plaintiffs, Nippon Pillow Block 
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Sales Co. Ltd. and FYH Bearing Units USA Inc. (collectively “NPB”), 
move pursuant to USCIT R. 56.2 for judgment upon the agency record 
challenging various aspects of the United States Department of Com- 
merce, International Trade Administration’s (“Commerce”) final de- 
termination, entitled Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France, Germany, Italy, Japan, Sin- 
gapore, and the United Kingdom; Final Results of Antidumping Duty 
Administrative Reviews (“Final Results”), 62 Fed. Reg. 2081 (Jan. 15, 
1997), as amended, Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France, Germany, Italy, Japan, and 
Singapore; Amended Final Results of Antidumping Duty Administra- 
tive Reviews, 62 Fed. Reg. 14,391 (Mar. 26, 1997). Defendant-intervenor 
and plaintiff, The Torrington Company (“Torrington”), also moves pur- 
suant to USCIT R. 56.2 for judgment upon the agency record challeng- 
ing certain aspects of Commerce’s Final Results. 

Specifically, NSK argues that Commerce erred in: (1) calculating 
constructed value (“CV”) profit; (2) its application of level-of-trade 
(“LOT”) adjustments to normal value (“NV”); (3) including its zero-val- 
ue United States transactions in the margin calculations; (4) failing to 
include inventory carrying costs in the constructed export price 
(“CEP”) offset when it matches CEP sales to CV; and (5) failing to find 
that NSK successfully rebutted the presumption of affiliation between 
itself and its supplier. 

Koyo contends that Commerce erred in: (1) failing to grant an LOT 
adjustment; and (2) failing to exclude sales made out of the ordinary 
course of trade from the home-market database. Koyo subsequently 
abandoned its claim regarding Commerce’s failure to grant an LOT ad- 
justment. 

NTN contends that Commerce erred in: (1) failing to exclude sales 
made out of the ordinary course of trade from the home-market data- 
base; (2) making certain adjustments to the starting price of CEP and 
denying a price-based LOT adjustment for CEP sales; (3) recalculating 
United States indirect selling expenses without regard to LOT; (4) de- 
termining CEP without regard to LOT; and (5) refusing to use NTN’s 
affiliated-party sales in its calculation of NV. 

NPB contends that Commerce erred in: (1) finding that NPB failed to 
correctly indicate whether a housed bearing model was further 
manufactured in the United States during the period of review (“POR”); 
and (2) applying total facts available. 

Torrington contends that Commerce erred in: (1) accepting Koyo’s 
home-market billing adjustments; (2) accepting Koyo’s home-market 
rebates; (3) accepting NTN’s home-market billing adjustments; and (4) 
accepting NSK’s home-market rebates. 


BACKGROUND 


This case concerns the sixth review of the antidumping duty order on 
antifriction bearings (other than tapered roller bearings) and parts 
thereof (“AF Bs”) imported to the United States from Japan during the 
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review period of May 1, 1994 through April 30, 1995. On July 8, 1996, 
Commerce published the preliminary results of the subject review. See 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From France, Germany, Italy, Japan, Romania, Singapore, 
Thailand and the United Kingdom; Preliminary Results of Antidump- 
ing Duty Administrative Reviews, Termination of Administrative Re- 
views, and Partial Termination of Administrative Reviews 
(“Preliminary Results”), 61 Fed. Reg. 35,713. Commerce issued the Fi- 
nal Results on January 15, 1997, see 62 Fed. Reg. 2081, and the 
Amended Final Results on March 26, 1997, see 62 Fed. Reg. 14,391. 

Since the administrative review at issue was initiated after December 
31, 1994, the applicable law is the antidumping statute as amended by 
the Uruguay Round Agreements Act (“URAA”’), Pub. L. No. 103-465, 
108 Stat. 4809 (1994) (effective January 1, 1995). See Torrington Co. v. 
United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995) (citing URAA 
§ 291(a)(2), (b) (noting effective date of URAA amendments)). 


JURISDICTION 


The Court has jurisdiction over this matter pursuant to 19 U.S.C. 
§ 1516a(a) (1994) and 28 U.S.C. § 1581(c) (1994). 


STANDARD OF REVIEW 
The Court will uphold Commerce’s final determination in an anti- 
dumping administrative review unless it is “unsupported by substantial 


evidence on the record, or otherwise not in accordance with law.” 19 
U.S.C. § 1516a(b)(1)(B)(i) (1994); see NT'N Bearing Corp. of Am. uv. 
United States (“NTN Bearing”),24CIT__, , 104 F Supp. 2d 110, 
115-16 (2000) (detailing Court’s standard of review in antidumping 
proceedings). 


DISCUSSION 
I. Commerce’s CV Profit Calculation for NSK 
A. Background 


For this POR, Commerce used CV as the basis for NV “when there 
were no usable sales of the foreign like product in the comparison mar- 
ket.” Preliminary Results, 61 Fed. Reg. at 35,718. Commerce calculated 
the profit component of CV using the statutorily preferred methodology 
of 19 U.S.C. § 1677b(e)(2)(A) (1994). See Final Results, 62 Fed. Reg. at 
2113. Specifically, in calculating CV, the statutorily preferred method is 
to calculate an amount for profit based on “the actual amounts incurred 
and realized by the specific exporter or producer being examined in the 
investigation or review * * * in connection with the production and sale 
of a foreign like product [made] in the ordinary course of trade, for con- 
sumption in the foreign country.” 19 U.S.C. § 1677b(e)(2)(A). 

In applying the preferred methodology for calculating CV profit, 
Commerce determined that “the use of aggregate data that encom- 
passes all foreign like products under consideration for NV represents a 
reasonable interpretation of [§ 1677b(e)(2)(A)] and results in a practical 
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measure of profit that [Commerce] can apply consistently in each case.” 
Final Results, 62 Fed. Reg at 2113. Also, in calculating CV profit under 
§ 1677b(e)(2)(A), Commerce excluded below-cost sales from the calcula- 
tion which it disregarded in the determination of NV pursuant to 
§ 1677b(b)(1) (1994). See id. at 2114. 


B. Contentions of the Parties 
1. NSK’s Contentions 


NSK contends that Commerce defined “foreign like product” for pur- 
poses of the CV profit calculation in a manner contrary to the statutory 
definition of the term and well-established agency practice. See NSK’s ° 
Mem. P & A. Supp. Mot. J. Agency R. (“NSK’s Mem.”) at 12. In particu- 
lar, NSK asserts that 19 U.S.C. § 1677b(e)(2)(A) requires that Com- 
merce first try to calculate CV profit for imported merchandise based on 
actual profit amounts incurred in the home-market production and sale 
of “foreign like product,” that is, model or family products, that match 
each bearing model sold in the United States. See id. 

NSK notes that 19 U.S.C. § 1677(16) (1994) defines “foreign like prod- 
uct” by establishing three distinct categories of products for model- 
matching purposes. See id. at 13. The first category of merchandise is 
identical merchandise, the next category is nonidentical merchandise 
made by the same producer in the same country andis similar in value to 
the merchandise under investigation, and the third category is mer- 
chandise made by the same producer in the same country and used for 
the same purposes as the merchandise under investigation. See id. NSK 
asserts that once Commerce finds merchandise in one category, mer- 
chandise in the subsequent categories can never be considered foreign 
like product because § 1677(16) directs Commerce to determine foreign 
like product in the first of the listed categories. See id. at 183-14. NSK 
argues, therefore, that since the plain language of § 1677(16) clearly 
creates a descending hierarchy for selecting foreign like product, Chev- 
ron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 457 U.S. 837 
(1984) dictates that the Court, as well as Commerce, must give effect to 
the unambiguously expressed intent of Congress and, thus, the reason- 
ableness of Commerce’s interpretation of 19 U.S.C. § 1677b(e)(2)(A) is 
irrelevant. See id. at 12-13. 

NSK also maintains that the legislative history of the URAA confirms 
that Commerce should calculate CV profit on a model or family basis 
when using the preferred methodology under 19 US.C. 
§ 1677b(e)(2)(A). See id. at 15. NSK notes that when Commerce revised 
its regulations to conform to the URAA, in particular 19 C.ER. 
§ 351.405, the agency specified it would use “‘an aggregate calculation 
that encompasses all foreign like products under consideration for nor- 
mal value.’” Id. (quoting Antidumping Duties; Countervailing Duties; 
Final Rule (“Final Regulations”), 62 Fed. Reg. 27,296, 27,359 (May 19, 
1997)). NSK further notes that Commerce found this method of calcu- 
lating CV profit to be “‘consistent with the Department’s method of 
computingSG&A and profit under the pre-URAA version of the statute, 
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and, while the URAA revised certain aspects of the SG&A and profit cal- 
culation, we do not believe that Congress intended to change this partic- 
ular aspect of our practice.’” Id. Nevertheless, NSK claims that contrary 
to Commerce’s finding, the URAA legislative history makes 

clear that the current preferred methodology for calculating CV profit 
is not consistent with Commerce’s pre-URAA methodology. See id. The 
URAA legislative history, according to NSK, first recites the pre-URAA 
law, 19 U.S.C. § 1677b(e)(1)(B) (1988), with reference to profit amounts 
based on the same general class or kind as the merchandise under inves- 
tigation, then announces that 19 U.S.C. § 1677b(e)(2)(A) (1994) “‘estab- 
lishes new methods of calculating SG&A expenses and profits consistent 
with methods provided for in the [URAA].’” Jd. at 15-16 (quoting State- 
ment of Administrative Action (“SAA”),! H.R. Doc. 103-316, at 839 
(1994), reprinted in 1994 U.S.C.C.A.N. 4040) (emphasis added)). NSK 
specifically notes that the new § 1677b(e)(2)(A) “‘establishes as a gener- 
al rule that Commerce will base amounts of SG&A expenses and profits 
only on amounts incurred and realized in connection with sales in the 
ordinary course of trade of the particular merchandise in question (for- 
eign like product).’” Jd. at 16 (quoting SAA at 839) (emphasis added). 
NSK, therefore, argues that the URAA legislative history directly con- 
tradicts Commerce’s position and demonstrates Congress’ clear intent 
to alter the preferred basis on which Commerce calculates CV profit. See 
id. 

NSK further notes that after taking into account changes in nomen- 
clature of the URAA, the first alternative methodology for CV profit, 19 
U.S.C. § 1677b(e)(2)(B)(), is nearly identical to the pre-URAA CV profit 
methodology, 19 U.S.C. § 1677b(e)(1)(B), except that sales at issue do 
not have to be in the ordinary course of trade. See id. NSK also notes that 
the URAA legislative history provides that “‘[w]ith respect to alterna- 
tive (1), this methodology is consistent with the existing practice of rely- 
ing on a producer’s sales of products in the same’” general class or kind 
of merchandise. Jd. (quoting SAA at 840). NSK, therefore, maintains 
that if § 1677b(e)(1)(B) is meant to be consistent with Commerce’s pre- 
URAA practice, then § 1677b(e)(2)(A) is necessarily meant to be differ- 
ent. See id. at 17. 


2. Commerce’s Contentions 


In response, Commerce asserts that it applied a reasonable inter- 
pretation of 19 U.S.C. § 1677b(e)(2)(A) and properly based CV profit for 
each respondent, including NSK, upon the actual profit data of that re- 
spondent. See Def.’s Mem. in Partial Opp’n to Pls.’ Mots. J. Agency R. 
(“Def.’s Mem.”) at 15-16. Although Commerce recognizes that 19 U.S.C. 


1 The Statement of Administrative Action (“SAA”) represents “an authoritative expression by the Administration 
concerning its views regarding the interpretation and application of the Uruguay Round agreements.” H.R. Doc. 
103-316, at 656 (1994), reprinted in 1994 U.S.C.C.A.N. 4040. “It is the expectation of the Congress that future Adminis- 
trations will observe and apply the interpretations and commitments set out in this Statement.” /d.; see also 19 U.S.C. 
§ 3512(d) (1994) (“The statement of administrative action approved by the Congress * * * shall be regarded as an au- 
thoritative expression by the United States concerning the interpretation and application of the Uruguay Round 
Agreements and this Act in any judicial proceeding in which a question arises concerning such interpretation or ap- 
plication.”). 
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§ 1677(16) establishes a descending hierarchy that articulates prefer- 
ences for the type of foreign like product the agency must select for 
matching purposes, it claims that where the subject merchandise is 
complex and encompasses numerous characteristics for matching, the 
foreign like product typically embraces more that one of the § 1677(16) 
categories. See id. at 18. Commerce contends that the term “foreign like 
product” is not limited to the product which is “identical” (i.e., “model- 
specific”) or “like” (i.e., “similar to”) the subject merchandise, because if 
neither is available, merchandise of the same “general class or kind” as 
the subject merchandise will qualify as the foreign like product. See id. 
at 18-19. 

Commerce also claims that there is no indication by reference to “a 
foreign like product” in 19 U.S.C. § 1677b(e)(2)(A) that Congress in- 
tended that CV profit be calculated based on merchandise that is identi- 
cal or similar to the subject merchandise. See id. at 18. Commerce also 
notes that CV becomes available for NV only when identical or similar 
home-market merchandise is not available for comparison with United 
States sales either because there are no such home-market sales or they 
are below cost and, thereby, are disregarded. See id. Commerce main- 
tains that Congress could not have intended to limit the CV profit cal- 
culation under § 1677b(e)(2)(A) to profit incurred in the production or 
sale of merchandise identical or similar to the subject merchandise be- 
cause, in that event, the preferred method of § 1677b(e)(2)(A) would 
rarely be applicable. See id. at 18-19. Commerce, therefore, argues that 
since there were sales of foreign like products that were not disregarded 
and actual profit amounts were realized by each respondent in connec- 
tion with these sales, Commerce properly applied the preferred method 
by aggregating those profits. See id. at 20. To apply an alternative meth- 
odology where there are sales of the foreign like product, according to 
Commerce, would virtually eliminate the statutory preference to calcu- 
late CV profit based upon § 1677b(e)(2)(A). See id. at 21. 

Moreover, Commerce disagrees with NSK’s assertion that Commerce 
ignored the explicit hierarchy of 19 U.S.C. § 1677(16) by calculating CV 
profit based on profits for products from all § 1677(16) categories. See 
id. at 22. Citing UH.FC. Co. v. United States, 916 F.2d 689 (Fed. Cir. 
1990) (a pre-URAA case), and Toyota Motor Sales, U.S.A., Inc. v. United 
States,22CIT___, 15 F Supp. 2d 872 (1998) (a post-URAA case), Com- 
merce argues that it is simply following its practice established under 
pre- and post-URAA law of applying the categories set forth under 
§ 1677(16), which defines “such or similar” merchandise (now “foreign 
like product”), depending upon the particular context. See id. at 22-23. 


3. Torrington’s Contentions 


In support of Commerce, Torrington first contends that 19 U.S.C. 
§ 1677b(e)(2)(A) on its face permits a flexible application of “foreign like 
product” in CV profit calculations. See Torrington’s Resp. to Pls.’ 
Mems. Supp. Mots. J. Agency R. (“Torrington’s Resp.”) at 16. Torring- 
ton asserts that § 1677b(e)(2)(A)’s plural expression, “profits,” and flex- 
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ible expression, “in connection with,” carries the clear meaning and 
intent that Commerce may calculate CV profit from multiple sales of 
relevant merchandise and by reference to more than one bearing “fami- 
ly,” so long as the models in the calculation are reasonably “connected” 
to the particular model for which CV is being determined. See id. Tor- 
rington, therefore, argues that § 1677b(e)(2)(A) does not limit Com- 
merce to any particular narrow product group. See id. 

Torrington also contends that rules of statutory construction necessi- 
tate Commerce’s broad and flexible interpretation of 19 U.S.C. 
§ 1677b(e)(2)(A). See id. at 17. Torrington first notes that 
§ 1677b(e)(2)(A) is the general rule and preferred basis for determining 
CV profit. See id. Torrington also notes that in most cases, CV forms NV 
only when a respondent reports insufficient sales of “foreign like prod- 
uct,” as the term is narrowly understood, in the ordinary course of trade. 
See id. Accordingly, Torrington claims that if the Court construes 
§ 1677b(e)(2)(A) narrowly in the CV profit context, it will effectively ne- 
gate the general rule and preferred basis for CV profit calculations. See 
id. In support of its claim, Torrington asserts that: (1) “courts [must] 
strive to give effect to all provisions in a statute, so as not to render a 
provision inoperative,” id. (citing United States v. Menasche, 348 US. 
528, 538-39 (1955)); and (2) courts must also “avoid giving statutes 
manifestly absurd interpretations which literal readings would other- 
wise support,” id. (citing United States v. Brown, 333 U.S. 18, 27 (1948)). 
Torrington argues if the Court were to adopt NSK’s position for calcu- 
lating CV profit, the Court would clearly violate both of these rules. See 
id. at 17-18. 

Torrington further contends that the crux of NSK’s argument is that 
the term “foreign like product” under 19 U.S.C. § 1677(16) must be ap- 
plied with rigid consistency in two different contexts, namely, those for: 
(1) calculating price-based NV from home-market sales of comparable 
merchandise, and (2) calculating CV profit. See id. at 19. Torrington dis- 
agrees with NSK, arguing first that the language of 19 U.S.C. § 1677(16) 
clearly provides that Commerce has discretionary authority to select 
among the categories of identical and similar merchandise to reach a 
satisfactory determination. See id. In other words, Commerce has the 
authority to make a satisfactory determination of what is encompassed 
by “foreign like product” and, therefore, it acted reasonably when it 
based CV profit on the sales of all foreign like products. See id. at 19-20. 

Torrington also asserts that Commerce reasonably concluded that 
“foreign like product” can differ by context, that is, depending upon 
whether the dumping comparison is based on: (1) price-to-price, or (2) 
price-to-CV. See id. at 20. First, Torrington notes that when there are 
adequate home-market sales made at above-cost prices of identical or 
similar merchandise, there is no need to determine profit, and the ap- 


plication of “foreign like product” turns to model-matching issues. See 
id. 
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Torrington also argues, inter alia, that, contrary to NSK’s suggestion 
that the Court interpret the term “a foreign like product” of 19 U.S.C. 
§ 1677b(e)(2)(A) in all contexts as referring to a singular class of identi- 
cal merchandise or to a singular bearing family, the selection of the word 

a” in the statute commonly means “any,” and can be “applied to more 
than one individual object; whereas ‘the’ is an article which particular- 
izes the subject spoken of.” Id. at 23 (quoting Allstate Ins. Co. v. Foster, 
693 F. Supp. 886, 889 (D. Nev. 1988) (quoting, in turn, Black’s Law Dic- 
tionary, 1, 1324 (5th ed. 1979)). In addition, Torrington claims that judi- 
cial precedent supports construing the word “a” in a broader manner. 
See id. at 23-24. Consistent with the common meaning and judicial pre- 
cedent, Torrington asserts that the Court should sustain Commerce’s 
interpretation that “a foreign like product” can mean “any” such prod- 
uct and all such products combined for purposes of calculating CV profit 
under § 1677b(e)(2)(A). See id. at 25. 

C. Analysis 


In RHP Bearings Ltd. v. United States, 23 CIT _, 83 F. Supp. 2d 
1322 (1999), this Court upheld Commerce’s CV profit methodology of 
using aggregate data of all foreign like products under consideration for 
NV as being consistent with the antidumpingstatute. Seeid.at__, 83 
F Supp. 2d at 1336. Since Commerce’s CV profit methodology and the 
parties’ arguments at issue in this case are practically identical to those 
presented in RHP Bearings, the Court adheres to its reasoning in RHP 
Bearings. The Court, therefore, finds that Commerce’s CV profit meth- 
odology is in accordance with law. 


II. NSK’s Zero-Value United States Transactions 

NSK argues that in light of NSK Ltd. v. United States, 115 F.3d 965, 
975 (Fed. Cir. 1997), the Court should remand the matter to Commerce 
to exclude its zero-value transactions from their margin calculations. 
See NSK’s Mem. at 28. NSK maintains that United States transactions 
at zero value, such as samples, do not constitute true sales and, there- 
fore, should be excluded from the margin calculations pursuant to NSK. 
See id. The identical issue was decided by this Court in SKF USA Inc. v. 
United States, Slip Op. 99-56, 1999 WL 486537, *7 (June 29, 1999). 

Torrington concedes that a remand may be necessary in light of NSK, 
but argues that further factual inquiry by Commerce is necessary to de- 
termine whether the zero-price transactions were truly without consid- 
eration. See Torrington’s Resp. at 29. Torrington argues that only if the 
transactions are truly without consideration can they fall within NSK’s 
exclusion. See id. 

Commerce concedes that the case should be remanded to it to exclude 
the sample transactions for which NSK received no consideration from 
its United States sales databases. See Def.’s Mem. at 25. 

Commerce is required to impose antidumping duties upon merchan- 
dise that “is being, or is likely to be, sold in the United States at less than 
its fair value.” 19U.S.C. § 1673(1) (1994). A zero-priced transaction does 
not qualify as a “sale” and, therefore, by definition cannot be included in 
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Commerce’s NV calculation. See NSK, 115 F3d at 975 (holding “that the 
term ‘sold’ * * * requires both a transfer of ownership to an unrelated 
party and consideration.”). Thus, the distribution of AF Bs for no consid- 
eration falls outside the purview of 19 U.S.C. § 1673. Consequently, the 
Court remands to Commerce to exclude any transactions that were not 
supported by consideration from NSK’s United States sales database 
and to adjust the dumping margins accordingly. 


III. Commerce’s Exclusion of Inventory Carrying Costs in the CEP Offset 
When it Matched NSK’s CEP Sales to CV 


In the Final Results, Commerce “regard[ed] the inventory carrying 
costs [NSK] incurred in the home market, which are incurred prior to 
the sale, transfer, or shipment of the merchandise to the U.S. affiliate, as 
an expense incurred on behalf of the sale to the US. affiliate.” 62 Fed. 
Reg. at 2124. Commerce did not consider this to reflect a commercial ac- 
tivity in the United States and, therefore, it did not deduct domestic in- 
ventory carrying costs from CEP for the Final Results. See id. 

NSK contends that Commerce included inventory carrying costs in 
the CEP offset when matching CEP sales to NV, but erroneously ne- 
glected to include such costs in the CEP offset when it matched CEP 
sales to CV. See NSK’s Mem. at 29. Commerce agrees with NSK. See 
Def.’s Mem. at 25. 

Torrington disagrees, contending that the “rationale for an offsetting 
deduction has evaporated” because Commerce no longer deducts the 
costs at issue from the factory to the time of sale to the United States 
affiliate from the United States sale. Torrington Mem. at 32. NSK re- 
sponds that in calculating the CEP offset, the statute compels Com- 
merce to reduce NV “‘by the amount of indirect selling expenses 
incurred in the country in which [NV] is determined on sales of the for- 
eign like product,” subject to the CEP offset. NSK’s Reply Mem. at 3 
(quoting 19 U.S.C. § 1677b(a)(7)(B)). Since the costs at issue constitute 
an indirect selling expense incurred in the home market on sales of the 
foreign like product, NSK asks the Court to disregard Torrington’s ar- 
gument as inconsistent with the statute. See id. 

Title 19, United States Code, § 1677b(a)(1)(B) requires Commerce to 
establish NV to the extent practicable, at the same LOT as the EP or 
CEP When Commerce is unable to match United States sales with for- 
eign market sales at the same LOT, an adjustment to NV should be made 
to account for the differences in price that result from the differences in 
LOT. See 19 U.S.C. § 1677b(a)(7)(A). When the data available does not 
provide an appropriate basis to grant an LOT adjustment under 
§ 1677b(a)(7)(A), but NV is established at an LOT constituting a more 
advanced stage of distribution than the LOT of the CEP the statute en- 
sures a fair comparison between United States price and NV by reduc- 
ing NV by what is known as the “CEP offset.” See 19 U.S.C. 
§ 1677b(a)(7)(B) (CEP offset is an adjustment that is made to NV when 
NV is being compared to CEP sales in the United States). Specifically, 
the CEP offset adjustment is made by reducing NV “by the amount of 
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indirect selling expenses incurred in the country in which [NV] is deter- 
mined on sales of the foreign like product,” but this deduction may not 
exceed (i.e., itis “capped” by) the amount of the indirect selling expenses 
deducted in calculating CEP Id. Since the inventory carrying costs at is- 
sue constitute an indirect selling expense incurred in the home market 
on the sales of the foreign like product, the Court remands to Commerce 
to include the imputed inventory carrying costs in the calculation of 
CEP offset for NSK when matching CEP sales to CV. See generally No- 
tice of Final Determination of Sales at Less Than Fair Value: Static Ran- 
dom Access Memory Semiconductors From Taiwan, 63 Fed. Reg. 8909, 
8915 (Feb. 23, 1998) (Commerce included inventory carrying costs in 
the CEP offset for CEP sales matched to price-based NVs and CV). 


IV. NSK’s Affiliation With Its Supplier; Exhaustion of Administrative 
Remedies 


NSK does not dispute that 19 U.S.C. § 1677(33) establishes a rebut- 
table presumption that NSK controls a supplier by virtue of the fact that 
NSK owns at least five percent of the supplier’s equity. See NSK’s Mem. 
at 33. NSK argues that it has rebutted the statutory presumption by 
placing facts on the record showing that “NSK is not legally or opera- 
tionally in a position to exercise restraint or discretion over” its supplier. 
Id. NSK requests that the Court remand the issue to Commerce and 
instruct it to consider the evidence of NSK’s lack of control of its suppli- 
er in order to rebut the presumption of affiliation. See id. 

Commerce argues that NSK failed to exhaust its administrative reme- 
dies. See Def.’s Mem. at 25. In its preliminary analysis memorandum, 
Commerce stated that for purposes of calculating CV, NSK had based its 
cost of manufacturing (“COM”) on the transfer price of parts supplied 
by affiliates, but that Commerce adjusted COM so that it was based on 
the actual cost of the parts. See id. at 28. In its brief, NSK argued that the 
transfer prices fairly reflected market value, and that Commerce need 
not reject the transfer prices. See id. NSK also argued that its supplier 
was not in a position to provide favorable treatment to NSK, and con- 
tended that the supplier dealt with NSK at arm’s length. See id. at 29. 
Despite its acknowledgment that NSK raised the supposed “affiliation” 
between it and its supplier in its case brief, Commerce maintains that 
NSK failed to raise the issue during the administrative process. See id. 
Torrington argues that Commerce reasonably determined that the 
transfer prices of NSK’s supplier were not at arm’s length. See Torring- 
ton’s Resp. at 33-36. 

It is a cardinal principle of administrative law that a court may not 
consider a party’s arguments that were not made before the agency. See 
United States v. L.A. Tucker Truck Line, Inc., 344 U.S. 33, 36-37 (1952) 
(“We have recognized * * * that orderly procedure and good administra- 
tion require that objections to the proceedings of an administrative 
agency be made while it has opportunity for correction in order to raise 
issues reviewable by the courts.”); Unemployment Compensation 
Comm’n of Alaska v. Aragon, 329 U.S. 143, 155 (1946) (“A reviewing 





U.S. COURT OF INTERNATIONAL TRADE 51 


court usurps the agency’s function when it sets aside the administrative 
determination upon a ground not theretofore presented and deprives 
the [agency] of an opportunity to consider the matter, make its ruling, 
and state the reasons for its action.”). In this case, however, there is no 
absolute requirement of exhaustion in the Court of International Trade. 
See Alhambra Foundry Co. v. United States, 12 CIT 343, 346-47, 685 F. 
Supp. 1252, 1255-56 (1988). Section 2637(d) of Title 28 of the United 
States Code directs that “the Court of International Trade shall, where 
appropriate, require the exhaustion of administrative remedies.” By its 
use of the phrase “where appropriate,” Congress vested discretion in 
the Court to determine the circumstances under which it shall require 
the exhaustion of administrative remedies. See Cemex, S.A. v. United 
States, 133 F3d 897, 905 (Fed. Cir. 1998). “[E]ach exercise of judicial dis- 
cretion in not requiring litigants to exhaust administrative remedies” 
has been characterized as “‘an exception to the doctrine of exhaustion.” 
Alhambra Foundry, 12 CIT at 347, 685 F Supp. at 1256 (citing Timken 
Co. v. United States, 10 CIT 86, 93, 630 F Supp. 1327, 1334 (1986)). 

Here, NSK has exhausted its administrative remedies. As Commerce 
acknowledges, NSK brought forth the issue of affiliation in its case brief 
following Commerce’s preliminary analysis memorandum. See Def.’s 
Mem. at 28. Relying upon its argument that NSK failed to exhaust its 
administrative remedies, Commerce did not address the merits of the is- 
sue in its brief to the Court. Accordingly, the Court remands this issue to 
Commerce for reconsideration. 


V. Commerce’s Inclusion of NTN’s Home-Market Alleged Sample Sales 
and Sales with High Profit Levels in the Home-Market Database; 
Commerce’s Inclusion of a Particular Ball Bearing Model in Koyo’s 
Home-Market Database and its Finding Regarding Foreign Like 
Product 

A. Background 


Commerce is required to base its NV calculation upon “the price at 
which the foreign like product is first sold * * * in the ordinary course of 
trade.” 19 U.S.C. § 1677b(a)(1)(B)(i). Analogously, CV must be calcu- 
lated using “amounts incurred * * * for profits, in connection with the 
production and sale of a foreign like product, in the ordinary course of 
trade, for consumption in the foreign country ***.” 19 US.C. 
§ 1677b(e)(2)(A). NTN contended during the review that Commerce, in 
calculating NV, should have excluded sample sales and sales with high 
profit levels because they were outside of the ordinary course of trade. 
See Final Results, 62 Fed. Reg. at 2123. Commerce rejected NTN’s con- 
tention, explaining as follows: 


We have determined that NTN’s characterization of its reported 
data is not substantiated by the administrative record. NTN’s sales 
information merely identifies certain sales as home[—]market sam- 
ple sales and other sales with “abnormally high profits” as not in 
the ordinary course of trade. NTN examined only quantity and fre- 
quency of sales in determining which sales to report as outside the 
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ordinary course of trade. NTN’s supplemental questionnaire re- 
sponse provided no additional information; it simply identified the 
sales as having been made outside the ordinary course of trade. * * * 
[T]he fact that a respondent identified sales as sample and proto- 
type sales does not necessarily render such sales outside the ordi- 
nary course of trade. * * * Verification of the designation of certain 
sales as samples merely proves that the respondent identified sales 
recorded as samples in its own records. Such evidence does not indi- 
cate that such sales were made outside the ordinary course of trade 
for purposes of calculating NV in these reviews. In addition, [Com- 
merce] noted at the home[—]market verification of NTN’s data that 
the firm was unable to substantiate that all sales coded as samples 
were sample sales. 
Id. at 2123-24. 


Koyo alleged that Commerce matched United States sales of one par- 
ticular model to a home-market model which it sold out of the ordinary 
course of trade and which does not qualify as a foreign like product as 
defined by the antidumping statute. See id. at 2124. Koyo contended 
that the home-market model: (1) is produced to unusual product specifi- 
cations; (2) was sold at aberrational prices; and (3) is not a foreign like 
product because it is “not identical in physical characteristics and is not 
like the United States model being compared to it because of a different 
end-use.” Id. 


Commerce rejected Koyo’s contentions, stating the following: 


In spite of Koyo’s arguments, this model and the respective bearing 
family meet the matching criteria as outlined in [Commere’s] ques- 
tionnaire. Also, the difference-of-merchandise adjustment for the 
family to which we matched the U.S. model does not exceed plus or 
minus 20 percent of the U.S. model’s COM. * * * Koyo has not dem- 
onstrated how the model’s costs can meet our 20-percent test yet be 
so dissimilar. Moreover, sales of models at high prices is insufficient 
to establish a sale outside the ordinary course of trade. 


Id. 


B. Contentions of the Parties 


NTN argues that Commerce’s failure to exclude NTN’s sales with un- 
usually high profit levels from the NV and CV calculations, despite NTN 
providing sufficient evidence on record indicating that these sales were 
outside of the ordinary course of trade, was inconsistent with 19 U.S.C. 
§ 1677b(a)(1)(B), the SAA and the regulation 19 C.ER. § 351.102(b), all 
of which clearly instruct Commerce to make such an exclusion. See 
NTN’s Mem. Supp. Mot. J. Agency R. (“NTN’s Mem.”) at 8-9. NTN also 
argues that Commerce erred in including its home-market sample sales 
in the calculation of NV because facts on the record support that the 
sales were made outside of the ordinary course of trade. See id. at 10-11. 
NTN, therefore, requests that its sales with high profit levels and sam- 
ples sales be disregarded in the calculation of NV. See id. 

Koyo argues that Commerce should have excluded sales of a particu- 
lar ball bearing model, “Model X,” from the database and margin cal- 
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culation because the transactions in which Model X was sold were 
outside the ordinary course of trade as defined by the antidumping stat- 
ute and the SAA. See Koyo’s Mem. P & A. Supp. Mot. J. Agency R. at 
23-24. Koyo contends that in determining whether transactions are 
outside the ordinary course of trade, Commerce should have considered 
factors other than price at which the merchandise was sold, such as the 
fact that Model X is produced according to unusual product specifica- 
tions. See id. at 25. 

Koyo also maintains that even if sales of Model X are not outside the 
ordinary course of trade, there is no basis for concluding that these sales 
provide an acceptable match to United States sales. See id. at 29. Koyo 
asserts that Model X falls within none of the categories of a “foreign like 
product” and should have not been matched to United States sales. See 
id. at 30. Koyo again criticizes Commerce’s reliance upon the single fac- 
tor of cost in making its determination. See id. 

Commerce alleges that it properly exercised its discretion in rejecting 
NTN’s argument that Commerce must disregard sales with high profit 
levels as sales not in the ordinary course of trade because “NTN pro- 
vided no information, other than numerical profit amounts, to support 
its claim,” and a “mere claim that certain sales were ‘sales with abnor- 
mally high profits’ does not constitute sufficient evidence to exclude 
them upon the basis that they are outside of the ordinary course of 
trade.” Def.’s Mem. at 47. Commerce further asserts that the Court 
should reject NTN’s request to exclude samples for which it received no 
consideration on the basis that the sales were outside the ordinary 
course of trade because NTN failed to provide sufficient evidence to sup- 
port its claim. See id. at 49-50. Although NTN cites NSK for the proposi- 
tion that “sample sales are commonly considered to be outside the 
ordinary course of trade,” Commerce contends that NSK is not applica- 
ble because that case did not address NTN’s claim regarding sample 
sales that are outside the ordinary course of trade, but rather addressed 
sample sales that are unsupported by consideration. See id. at 52. 

Commerce also contends that it properly rejected Koyo’s arguments. 
Commerce argues that by referencing Final Results of Antidumping 
Administrative Reviews; Tapered Roller Bearings and Parts Thereof, 
Finished and Unfinished, From Japan and Tapered Roller Bearings, 
Four Inches or Less in Outside Diameter, and Components Thereof, 
From Japan, 58 Fed. Reg. 64,720 (Dec. 9, 1993), it explained that it 
based its determination on the standard set forth in that review, namely, 
that Commerce accounts for all the circumstances particular to the rele- 
vant sales rather than one factor in isolation. See Def.’s Mem. at 38. 
Commerce rejects Koyo’s contention that the use of certain materials to 
make the model as well as the use to which Model X is put render the 
bearing unusual because Koyo failed to show that Model X does not meet 
Commerce’s model match criteria for ball bearings or that Model X is 
not used as a ball bearing. See id. at 39. Commerce also rejects Koyo’s 
characterization of its sales as aberrant based on their price because 
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high price alone is not sufficient to exclude sales that would otherwise be 
within the ordinary course of trade. See id. at 40. 

Commerce further contends that it properly determined that Model X 
was a foreign like product because the statute requires that “if foreign 
market sales of ‘similar’ merchandise are not available for comparison, 
Commerce must select foreign market sales of merchandise of the same 
general class or kind as the merchandise being compared.” Jd. at 41. 
Commerce argues that it was granted broad discretion in determining 
what constitutes similar merchandise for purposes of comparison and 
exercised this discretion in two ways. See id. First, Commerce developed 
a model-matching criteria for the purpose of identifying similar mer- 
chandise where there were sales of identical merchandise in the foreign 
market, and it used sales of the most similar bearing family when identi- 
cal matches could not be found. See id. at 42. Second, Commerce applied 
the 20 percent difmer test to identify the most similar merchandise. See 
id. The difmer test required Commerce to consider whether “the differ- 
ence between the variable costs of manufacturing of the US. and foreign 
market merchandise is greater than 20 percent of the variable cost of the 
U.S. merchandise,” and to disregard sales of foreign market merchan- 
dise failing this test. Id. at 42-43. Commerce “relies upon variable costs 
of manufacturing to indicate the impact of physical differences on the 
costs,” and Commerce assumes “that the fixed costs of manufacturing 
the United States merchandise and the foreign market merchandise are 
not affected by the physical differences of the merchandise and that the 
additional variable costs that are incurred due to physical differences 
are fully reflected in the price of the merchandise.” Jd. at 44. 

Commerce argues that the model-matching criteria it used, and that 
Koyo criticizes, properly account for physical characteristics such as 
bearing types and precision grades and, when identical matches do not 
exist, Commerce matches the United States sales to a bearing model 
family. See id. at 45. Commerce maintains that even when costs are simi- 
lar, it will consider bearing models to be comparable only if they meet the 
matching criteria. See id. at 46. Here, Commerce claims that it knew 
that the ball bearing model was comparable since “it shared the same 
eight pertinent characteristics as the U.S. bearing and all the other bear- 
ings within the family.” Jd. at 45-46. 

Torrington claims that Commerce properly rejected NTN’s request to 
exclude high profit levels sales from the NV and CV calculation and sam- 
ple sales from the NV calculation because: 1) a higher profit on a particu- 
lar sale does not establish that a sale is outside the ordinary course of 
trade, and (2) NTN failed to show that the contested sales were not in 
the ordinary course of trade. See Torrington’s Resp. at 37-39. 

Torrington also claims that Koyo failed to carry the burden of estab- 
lishing that the sales at issue were outside the ordinary course of trade. 
See id. at 12. Torrington maintains that “the product matched the crite- 
ria in Commerce’s questionnaire and was reported as a foreign like 
product by Koyo.” Id. at 13. 
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C. Analysis 
The term “ordinary course of trade” is defined as: 


the conditions and practices which, for a reasonable time prior to 
the exportation of the subject merchandise, have been normal in 
the trade under consideration with respect to merchandise of the 
same class or kind. [Commerce] shall consider the following sales 
= transactions, among others, to be outside the ordinary course of 

trade: 
(A) Sales disregarded under section 1677b(b)(1) of this title. 
gr acca disregarded under section 1677b(f)(2) of 

this title. 


19 U.S.C. § 1677(15) (emphasis supplied). Section 1677b(b)(1) deals 
with below-cost sales. Section 1677b(f)(2) deals with sales to affiliated 
persons. Therefore, Commerce must consider below-cost sales and sales 
between related parties as sales outside the ordinary course of trade. Al- 
though § 1677b(b)(1)’s below-cost sales and § 1677b(f)(2)’s affiliated- 
party transactions are specifically designated as outside the ordinary 
course of trade, the “among others” language of § 1677(15) clearly indi- 
cates that other types of sales could be excluded as being outside the or- 
dinary course of trade.? Commerce “may consider sales or transactions 
to be outside the ordinary course of trade if [Commerce] determines, 
based on an evaluation of all of the circumstances particular to the sales 
in question, that such sales or transactions have characteristics that are 
extraordinary for the market in question.” 19 C.FR. § 351.102(b) 
(emphasis supplied). Examples that could be considered outside the 
ordinary course of trade include: (1) off-quality merchandise; 
(2) merchandise produced according to unusual product specifications; 
(3) merchandise sold at aberrational prices or with abnormally high 
profits; (4) merchandise sold pursuant to unusual terms of sale; or 
(5) merchandise sold to an affiliated party not at an arm’s-length trans- 
action. See 19 C.FR. § 351.102(b). 

Determining whether a sale or transaction is outside the ordinary 
course of trade is a question of fact. In making this determination, Com- 
merce considers not just “one factor taken in isolation but rather * * * 
all the circumstances particular to the sales in question.” Murata Mfg. 
Co., Ltd. v. United States, 17 CIT 259, 264, 820 F. Supp. 603, 607 (1993) 
(citation omitted). Commerce’s methodology for making this deter- 
mination is codified in section 351.102(b) of Commerce’s regulations. 
See 19 C.ER. § 351.102(b); see also Antifriction Bearings (Other Than 


2The SAA accompanying the URAA provides that aside from §§ 1677b(b)(1), (f)(2) transactions: 


Commerce may consider other types of sales or transactions to be outside the ordinary course of trade when such 
sales or transactions have characteristics that are not ordinary as compared tosales or transactions generally made 
in the same market. Examples of such sales or transactions include merchandise produced according to unusual 
product specifications, merchandise sold at aberrational prices, or merchandise sold pursuant to unusual terms of 
sale. As under existing law, amended section 771(15) does not establish an exhaustive list, but the Administration 
intends that Commerce will interpret section 771(15) in a manner which will avoid basing normal value on sales 
which are extraordinary for the market in question, particularly when the use of such sales would lead to irrational 
or unrepresentative results. 

H.R. DOC. No. 103-316, vol. 1, at 834 (emphasis supplied). The SAA also provides that “[o]ther examples of sales that 

Commerce could consider to be outside the ordinary course of trade include sales of off-quality merchandise, sales to 

related parties at non-arm’s-length prices, and sales with abnormally high profits.” Jd. at 839-40. 
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Tapered Roller Bearings) and Parts Thereof From France, Germany, 
Italy, Japan, Romania, Sweden, and the United Kingdom; Final Results 
of Antidumping Duty Administrative Review, 64 Fed. Reg. 35,590, 
35,620 (July 1, 1999). Thus, Commerce has the discretion to interpret 
§ 1677(15) to determine which sales are outside the ordinary course of 
trade, such as sales involving aberrational prices and abnormally high 
profit levels. 

Section 351.102(b) of Title 19 of the Code of Federal Regulations effec- 
tively interprets the statutory phrase “outside the ordinary course of 
trade.” 19 U.S.C. § 1677(15). In resolving questions of statutory inter- 
pretation, the Chevron test requires this Court first to determine 
whether the statute is clear on its face. If the language of the statute is 
clear, then this Court must defer to Congressional intent. See Chevron, 
467 US. at 842-43. If the statute is unclear, however, then the question 
for the Court is whether the agency’s answer is based on a permissible 
construction of the statute. See id. at 843; see also Corning Glass Works 
v. United States Int’l Trade Comm’n, 799 F.2d 1559, 1565 (Fed. Cir. 
1986) (finding the agency’s definitions must be “reasonable in light of 
the language, policies and legislative history of the statute”). 

Here, the statutory provision defining what is considered outside the 
ordinary course of trade is unclear. While the statute specifically defines 
“ordinary course of trade,” it provides little assistance in determining 
whatis outside the scope of that definition. The statute merely identifies 
a non-exhaustive list of situations in which sales or transactions are to 
be considered outside the “ordinary course of trade.” This Court finds 
the statute is ambiguous as to what constitutes a sale outside the ordi- 
nary course of trade. What Congress intended to exclude from the “ordi- 
nary course of trade” is also not immediately clear from the statute’s 
legislative history. In the SAA, Congress stated that in addition to the 
specific types of transactions to be considered outside the ordinary 
course of trade, “Commerce may consider other types of sales or trans- 
actions to be outside the ordinary course of trade when such sales or 
transactions have characteristics that are not ordinary as compared to 
sales or transactions generally made in the same market.” H.R. DOC. 
No. 103-826, vol. 1, at 834. Congress also stated that as the statute does 
not provide an exhaustive list of situations which qualify as being out- 
side the ordinary course of trade, “the Administration intends that 
Commerce will interpret section 771(15) [19 U.S.C. § 1677(15)] in a 
manner which will avoid basing normal value on sales which are ex- 
traordinary for the market in question.” Jd. This Court finds the legisla- 
tive history is also ambiguous as to what constitutes a sale outside the 
ordinary course of trade. 

Because neither the statutory language nor the legislative history ex- 
plicitly establishes what is considered to be outside the “ordinary course 
of trade,” the Court assesses the agency’s interpretation of the provision 
to determine whether the agency’s interpretation is reasonable and in 
accordance with the legislative purpose. See Chevron, 467 U.S. at 843. In 
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determining whether Commerce’s interpretation is reasonable, the 
Court considers, among other factors, the express terms of the provi- 
sions at issue, the objectives of those provisions, and the objective of the 
antidumping scheme as a whole. The purpose of the ordinary course of 
trade provision is “to prevent dumping margins from being based on 
sales which are not representative” of the home market. See Monsanto 
Co. v. United States, 12 CIT 937, 940, 698 F. Supp. 275, 278 (1988). Com- 
merce’s methodology for deciding when sales are outside the “ordinary 
course of trade” has been to examine the totality of the circumstances 
surrounding the sale or transaction in question to determine whether 
the sale or transaction is extraordinary. Commerce’s regulation specifi- 
cally states, “sales or transactions [may be considered] outside the ordi- 
nary course of trade if [,] * * * based on an evaluation of all of the 
circumstances particular to the sales in question, [] such sales or trans- 
actions have characteristics that are extraordinary for the market in 
question.” 19 C.FR. § 351.102(b). Commerce’s methodology allows it, 
on a case-by-case basis, to examine all conditions and practices which 
may be considered ordinary in the trade under consideration and to de- 
termine which sales or transactions are, therefore, outside the ordinary 
course of trade. Because such a methodology gives Commerce wide dis- 
cretion in deciding under what circumstances sales or transactions are 
outside the ordinary course of trade and circumstances differ in each 
case, this Court finds that, in light of the statute’s legislative purpose, 
Commerce’s interpretation of the statute and exercise of its discretion 
by requiring additional evidence demonstrating that sales with high 
profit levels were outside of the ordinary course of trade before exclud- 
ing such sales from the NV and CV calculations was reasonable. 

NTN provided Commerce with insufficient evidence to show that 
Commerce should have excluded sales with abnormally high profits. 
The mere fact of abnormally high profits is not enough to put these sales 
outside of the ordinary course of trade. The presence of profits higher 
than those of other sales is merely an element for Commerce to take into 
consideration and does not necessarily place the sales outside of the or- 
dinary course of trade; nor does it strip Commerce of the right to exer- 
cise its discretion and conclude that sales with abnormally high profits 
lack the characteristics necessary to place them outside the ordinary 
course of trade. 

Consequently, because Commerce’s interpretation and application of 
the statute was reasonable and the record reflects that NTN did not pro- 
vide sufficient additional evidence that supports its claim that the dis- 
puted sales were extraordinary for the market in question, Commerce 
was justified in its decision to include NTN’s sales with unusually high 
profit levels in the NV and CV calculations. The Court also finds that 
Commerce rightfully included NTN’s home-market “sample” sales in 
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the NV calculation because NTN failed to provide sufficient additional 
evidence that those sales were outside the ordinary course of trade.® 

By contrast, Commerce’s determinations with respect to Koyo must 
be reconsidered. Koyo provided evidence in support of its contention 
that Model X was outside the ordinary course of trade in addition to evi- 
dence that sales of Model X were at aberrational prices. In addition to 
evidence of price, Koyo presented evidence of quantity, product specifi- 
cations requiring special materials, standards and processes required to 
produce the model, particular use of the model, and packaging require- 
ments. There is no indication that Commerce even considered these fac- 
tors; in the Final Results, Commerce simply stated that “Koyo has not 
demonstrated how the model’s costs can meet our 20-percent test yet be 
so dissimilar” and that “sales of models at high prices [are] insufficient 
to establish a sale outside the ordinary course of trade.” 62 Fed. Reg. at 
2124. The Court, therefore, remands this issue to Commerce, instruct- 
ing it to reconsider its determination that Model X was outside the ordi- 
nary course of trade and to articulate a clear basis for any conclusion it 
reaches. 

The Court also remands Commerce’s determination that Koyo’s 
home-market ball bearing could be compared to United States sales be- 
cause it is a foreign like product. Koyo does not contend that Model X 
failed the model match methodology and the difmer test. Commerce ap- 
plied them here and found the merchandise comparable; however, Com- 
merce did not indicate whether it made its determination under 
§ 1677(16)(B) or (C). Accordingly, the Court remands this issue to Com- 
merce. Commerce is directed to articulate the basis for its determina- 


tion and demonstrate how each element of the applicable subsection is 
satisfied. 


VI. Commerce’s Determination of the Level of Trade for NTN and Denial 
of a Level of Trade Adjustment for NTN and NSK* 


A. Background 
1. Statutory Provisions 


Under pre-URAA antidumping law, there were no specific provisions 
providing for an adjustment to foreign market value (“FMV”) for any 
difference in LOT between United States price (now EP or CEP) and 
FMV. Commerce, however, promulgated a regulation stating that: (1) it 
normally would calculate FMV and United States price based on sales at 
the same commercial LOT; and (2) if such sales were insufficient to per- 
mit an adequate comparison, Commerce would calculate FMV based on 


3NTN points out that its sample sales were (a) made for customer evaluation and not for consumption purposes and 
(b) marked with letters “SS” in NTN’s accounting and record keeping systems. NTN’s Mem. at 11. The Court is uncon- 
vinced. NTN provided Commerce with no record showing that NTN’s customers were precluded from consumption of 
NTN’s samples and the peculiarity of NTN’s designation of such sales in its accounting and record-keeping systems 
does not strip Commerce of the right to exercise its discretion and conclude that these sales lacked the characteristics 
necessary to piace them outside the ordinary course of trade. 


4In its motion for judgment on the agency record, Koyo argued that Commerce acted unlawfully in failing to grant it 
an LOT adjustment. Koyo later abandoned its claim. See Koyo’s Reply Br. to Def. and Def-Intervenor’s Resps. to 


Koyo’s Mot. J. Agency R. at 2. In light of Koyo’s abandonment of its claim, the Court will not address Koyo’s arguments 
regarding the LOT adjustment. 
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such or similar sales at the most comparable LOT in the United States 
market, making appropriate adjustments for differences affecting price 
comparability. See 19 C.FR. § 353.58 (1994); see generally NEC Home 
Elecs., Ltd., 54 F.3d at 739 (discussing 19 C.FR. § 353.58). 

The URAA amended the antidumping statute to provide for a specific 
provision regarding adjustments to NV for differences in LOTs. Instead 
of FMV, see 19 U.S.C. § 1677b (1988), the statute now provides for NV, see 
URAA § 233(a)(1), 108 Stat. at 4898 (replacing the term FMV with NV), 
which shall be based on: 


the price at which the foreign like product is first sold (or, in the ab- 
sence of a sale, offered for sale) for consumption in the exporting 
country, in the usual commercial quantities and in the ordinary 
course of trade and, to the extent practicable, at the same level of 
trade as the export price or constructed export price. 


19 U.S.C. § 1677b(a)(1)(B)(i) (emphasis added). The statute also pro- 
vides for an LOT adjustment to NV under the following conditions: 


The price described in [§ 1677b(a)(1)(B), i.e., NV,] shall also be in- 
creased or decreased to make due allowance for any difference (or 
lack thereof) between the export price or constructed export price 
and the price described in [§ 1677b(a)(1)(B)] (other than a differ- 
ence for which allowance is otherwise made under [§ 1677b(a)]) 
that is shown to be wholly or partly due to a difference in level of 
trade between the export price or constructed export price and nor- 
mal value, if the difference in level of trade— 


(i) involves the performance of different selling activities; 
and 


(ii) is demonstrated to affect price comparability, based on a 
pattern of consistent price differences between sales at differ- 
ent levels of trade in the country in which normal value is de- 
termined. 

In acase described in the preceding sentence, the amount of the ad- 

justment shall be based on the price differences between the two 

levels of trade in the country in which normal value is determined. 
19 U.S.C. § 1677b(a)(7)(A). In sum, to qualify for an LOT adjustment to 
NV, a party has the burden to show that the following two conditions 
have been satisfied: (1) the difference in LOT involves the performance 
of different selling activities; and (2) the difference affects price compa- 
rability. See SAA at 829 (stating that “if a respondent claims [an LOT] 
adjustment to decrease normal value, as with all adjustments which 
benefit a responding firm, the respondent must demonstrate the ap- 
propriateness of such adjustment”); see also NSK Ltd. v. United States, 
190 F3d 1321, 1330 (Fed. Cir. 1999) (noting that a respondent bears the 
burden of establishing entitlement to an LOT adjustment). 

When the available data does not provide an appropriate basis to 
grant an LOT adjustment, but NV is established at an LOT constituting 
amore advanced stage of distribution than the LOT of the CEP the stat- 
ute ensures a fair comparison by providing for an additional adjustment 
to NV known as the “CEP offset.” See 19 U.S.C. § 1677b(a)(7)(B). Specif- 
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ically, the CEP offset provides that NV “shall be reduced by the amount 
of indirect selling expenses incurred in the country in which normal val- 
ue is determined on sales of the foreign like product but not more than 
the amount of such expenses for which a deduction is made [from CEP] 
under [19 U.S.C. § 1677a(d)(1)(D)].” 19 U.S.C. § 1677b(a)(7)(B). 


2. Commerce’s LOT Methodology 


During this review, Commerce applied the following LOT methodolo- 
gy. See Final Results, 62 Fed. Reg. at 2105; Preliminary Results, 61 Fed. 
Reg. at 35,718. In accordance with § 1677b(a)(1)(B)(i), Commerce first 
calculates NV based on exporting-country (or third-country) sales, to 
the extent practicable, at the same LOT as the United States (EP and 
CEP) sales. See Final Results, 62 Fed. Reg. at 2105. When Commerce is 
unable to find comparison sales at the same LOT as the EP or CEP sales, 
it compares such United States sales to sales at a different LOT in the 
comparison (home or third-country) market. See id. 

With respect to the LOT methodology for CEP sales, Commerce first 
calculates CEP by making adjustments to its starting price under 19 
US.C. § 1677a(d) (1994), but before making any adjustments under 
§ 1677a(c). See id. Commerce reasoned that the § 1677a(d) “adjust- 
ments are necessary in order to arrive at, as the term CEP makes clear, a 
‘constructed’ export price,” that is, it is intended to reflect as closely as 
possible a price corresponding to an EP between non-affiliated export- 
ers and importers. Jd. at 2107. Once the starting price is adjusted under 
§ 1677a(d), Commerce has a “hypothetical transaction price that would 
likely have been charged to the first purchaser in the United States had 
that purchaser been unaffiliated to the exporter.” Def.’s Mem. at 49-50. 

The next step in its LOT analysis is to determine whether sales in the 
home market exist that are at the same LOT as the adjusted CEP sales. 
In making such a determination, Commerce examines whether the 
home-market sales are “at different stages in the marketing process 
than the export price or CEP” that is, Commerce reviews and compares 
the distribution systems in the home market and U.S. export markets, 
“including selling functions, class of customer, and the level of selling 
expenses for each type of sale.” Final Results, 62 Fed. Reg. at 2105. 

If the adjusted CEP sales and the NV sales are at a different LOT, 
Commerce then considers whether an LOT adjustment is appropriate. 
In determining the propriety of an adjustment to NV, Commerce deter- 
mines whether two conditions specified in § 1677b(a)(7)(A) are satis- 
fied: (1) “there must be differences between the actual selling activities 
performed by the exporter at the level of trade of the U.S. sale and the 
level of trade of the comparison market sales used to determine NV”; 
and (2) “the differences must affect price comparability as evidenced by 
a pattern of consistent price differences between sales at the different 
levels of trade in the market in which NV is determined.” Preliminary 
Results, 61 Fed. Reg. at 35,718. If there is no pattern of consistent price 
differences, no adjustment is made. Finally, for CEP sales, if NV is estab- 
lished at an LOT which constitutes a more advanced stage of distribu- 
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tion than the CEP LOT, and if there is no appropriate basis for granting 
an LOT adjustment, Commerce makes a CEP offset to NV under 
§ 1677b(a)(7)(B). See id. 


B. NSK’s Issues 


1. NSK Failed to Exhaust Its Administrative Remedies 


Commerce maintains that NSK failed to raise the issue of Com- 
merce’s failure to grant a partial LOT adjustment for NSK’s home-mar- 
ket level 2 sales. See Def.’s Mem. at 74-75. Commerce contends that 
NSK had ample opportunity to raise this issue, and it would be unjust to 
require Commerce to waste public resources in addressing it. See id. at 
76. 

NSK maintains that it raised the issue of the LOT adjustment in its 
General Issues Case Brief, its original response to Commerce and at the 
Commerce General Issues hearing. See NSK’s Reply at 14. NSK main- 
tains that although it may not have clearly expressed its argument in 
those submissions, it clearly raised the issue of appropriate LOT 
matches and adjustments before Commerce and that the issue is ripe for 
review by the Court. See id. at 15. 

Commerce is not contending that NSK altogether failed to raise the 
issue of the LOT adjustment; rather, Commerce takes issue with NSK’s 
failure to raise the particular matter of a partial, price-based LOT ad- 
justment. Regardless of whether NSK failed to properly raise the issue 
during the administrative process, the Court exercises its discretion to 
rule on the issue since it has been resolved in prior decisions. 


2. Commerce Properly Denied a Partial, Price-based LOT Adjustment to 
NV for NSK’s CEP sales 


NSK agrees that Commerce properly used the CEP as adjusted for 
§ 1677a(d) expenses prior to its LOT analysis. NSK also argues that 
Commerce should have granted it a “partial,” price-based LOT adjust- 
ment. See NSK’s Mem. at 27. 

NSK first notes that Commerce found two LOTs in the home market, 
one corresponding to original equipment manufacturers (“OEM”) sales 
and the other to after market (“AM”) sales. See id. at 23. NSK also agrees 
that when Commerce matched CEP sales to some home-market sales, 
Commerce correctly applied a CEP offset because there was no basis for 
quantifying a price-based LOT adjustment for CEP to certain NV 
matches. See id. Further, NSK notes that Commerce correctly con- 
cluded “that there is no record information that would allow Commerce 
to quantify the downward price adjustment to adjust fully [one home- 
market LOT] tothe CEP [LOT].” Id. at 26. Nevertheless, NSK disagrees 
with Commerce’s decision to apply a CEP offset when Commerce 
matched CEP sales to other home-market sales. In these situations, 
NSK argues that § 1677b(a)(7)(A) and the SAA direct Commerce to cal- 
culate a partial, price-based LOT adjustment to NV for CEP sales mea- 


sured by the price differences between the home-market LOTs. See id. 
at 26. 
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NSK notes that the statute directs Commerce to adjust NV for any dif- 
ference between CEP and NV “‘wholly or partly’” due to a difference in 
LOT between CEP and NV. Id. (quoting § 1677b(a)(7)(A)). NSK also 
notes that § 1677b(a)(7)(B) indicates a CEP offset should only be used in 
the total absence of price-based LOT adjustments. See id. Accordingly, 
NSK claims that Commerce’s failure to calculate a price-based LOT ad- 
justment that partly accounted for such LOT differences violated the 
plain language of § 1677b(a)(7)(A). See id. at 27. 

Commerce argues that it properly denied a partial LOT adjustment 
and applied a CEP offset to NV for all of NSK’s CEP transactions. See 
Def.’s Mem. at 76. Contrary to NSK’s reading of § 1677b(a)(7)(A), Com- 
merce asserts that the statute does not provide for LOT adjustments 
“other than those based upon price differences in the home market be- 
tween the [LOT] of the CEP and the [LOT] of the NV.” Jd. at 80. Com- 
merce asserts that the statute’s use of the term “partly” refers to the 
situation “where there is a home[—]market pattern of price differences 
between the [LOT] of the CEP and the [LOT] of the NV, Commerce shall 
adjust only for that portion of the price difference which is associated 
with the difference in level of trade.” Id. (emphasis in original). Com- 
merce maintains that “there is no indication that the pattern of price 
differences between two levels of trade in the home market, absent a 
CEP level of trade in the home market, can justify a level of trade adjust- 
ment—be it ‘whole’ or ‘partial.’” Id. Commerce, therefore, asserts that 
since it reasonably interpreted § 1677b(a)(7)(A), the Court should sus- 
tain its denial of an LOT adjustment and grant of a CEP offset for all of 
NSK’s CEP transactions. See Def.’s Mem. at 82. 

Torrington generally agrees with Commerce’s positions, emphasizing 
that Commerce reasonably interpreted § 1677b(a)(7)(A) as not provid- 
ing for a “partial” LOT adjustment as contended by NSK. See Torring- 
ton’s Resp. at 28. Torrington further argues that even if 
§ 1677b(a)(7)(A) permits a partial LOT adjustment, NSK nevertheless 
failed to submit record evidence to show entitlement to such an adjust- 
ment. See id. 

The Court has already resolved this issue in NTN Bearing, 24 CIT at 
____, 104 F Supp. 2d at 127-31. As this Court decided in NTN Bearing, 
Commerce’s decision to deny NSK a partial, price-based LOT adjust- 
ment measured by price difference between home-market OEM and AM 
sales was in accordance with law. There is no indication in 
§ 1677b(a)(7)(A) that the pattern of price differences between two LOTs 
in the home market, absent a CEP LOT in the home market, justifies 
an LOT adjustment. Rather, Commerce’s interpretation of 
§ 1677b(a)(7)(A) as only providingan LOT adjustment based upon price 
differences in the home market between the CEP LOT and the NV LOT 
was reasonable, especially in light of the existence of the CEP offset to 
cover situations such as those at issue here. 
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C. NTN’s Issues 
1. Contentions of the Parties 


NTN contends that Commerce improperly denied a price-based LOT 
adjustment under § 1677b(a)(7)(A) for CEP sales made in the United 
States market at an LOT different from the home-market sales. See 
NTN’s Mem. at 11. In particular, NTN argues, inter alia, that Com- 
merce incorrectly determined NTN’s CEP LOT because the agency 
failed to use the sale to the first unaffiliated purchaser in the United 
States to determine NTN’s CEP LOT. See id. at 13. NTN requests that 
the Court remand the LOT issue to Commerce to determine NTN’s CEP 
LOTs prior to any § 1677a(d) deductions and, afterwards, to grant NTN 
a price-based LOT adjustment for its CEP sales. See id. at 13. 

Commerce, in turn, argues that it properly determined the LOT for 
NTN’s CEP sales after deducting expenses and profit from the price to 
the first unaffiliated purchaser in the United States pursuant to 
§ 1677a(d) because § 1677b(a)(7)(A), which provides for an LOT adjust- 
ment, requires Commerce to compare CEP not the “unadjusted” start- 
ing price of CEP with NV. See Def.’s Mem. at 52-70. Commerce notes 
CEP is defined in § 1677a(b) as the price at which the subject merchan- 
dise is first sold (or agreed to be sold) in the United States as “adjusted” 
under § 1677a(d). See id. at 56. According to Commerce, the adjusted 
CEP price is to be compared to prices in the home market based on the 
same LOT whenever it is practicable; when it is not practicable and the 
LOT difference affects price comparability, Commerce makes an LOT 
adjustment. See id. at 59-60. Commerce makes a CEP offset when 
“Commerce is not able to quantify price differences between the CEP 
level of trade and the level of trade of the comparison sales, and if NV is 
established at a more advanced state of distribution than the CEP level 
of trade.” Id. at 60. If the CEP price is not adjusted before it is compared 
under the approach advocated by NTN, “there will always be substan- 
tial deductions from the resale prices in the United States (because they 
are mandatory),” but they “will be compared to resale prices in the home 
market from which virtually [there will] never be any equivalent deduc- 
tions,” thus creating a substantial imbalance and a skewed comparison 
between NV and CEP Id. at 64 (emphasis in the original). 

Commerce claims that it properly denied an LOT adjustment for 
NTN’s CEP sales because NTN failed to establish its entitlement to an 
LOT adjustment. Commerce was unable to calculate an LOT adjust- 
ment because “NTN did not have a level of trade equivalent to the CEP 
level of trade in the home market,” making it impossible to quantify the 
difference in price between the CEP LOT and the home-market LOT. Id. 
at 86. Commerce maintains that the Court should uphold its refusal to 
grant to NTN an LOT adjustment. See id. 

Torrington generally agrees with Commerce’s positions, emphasizing 
that: (1) Commerce correctly made § 1677a(d) adjustments to the start- 
ing price of CEP prior to determining an LOT for NTN’s CEP sales; and 
(2) properly denied an LOT adjustment for NTN’s CEP sales. See Tor- 
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rington’s Resp. at 39-48. Accordingly, Torrington contends that this 
Court should not disturb Commerce’s reasonable interpretation of the 
statute as applied to the record evidence. See id. 


2. Analysis 


In Micron Tech., Inc. v. United States, 243 F.3d 1301 (Fed. Cir. 2001), 
the Court of Appeals for the Federal Circuit (“CAFC”) held that the 
plain text of the antidumping statute and the SAA require Commerce to 
deduct the expenses enumerated under § 1677a(d) before making the 
LOT comparison.° The CAFC examined §1677b(a)(1)(B)(i), which pro- 
vides that Commerce must establish NV “to the extent practicable, at 
the same level of trade as the export price or [CEP],” and § 1677a(b), 
which defines CEP as “the price at which the subject merchandise is 
first sold (or agreed to be sold) in the United States * * * as adjusted un- 
der subsections (c) and (d) of this section.” (Emphasis supplied). The 
CAFC concluded that “[rlead together, these two provisions show that 
Commerce is required to deduct the subsection (d) expenses from the 
starting price in the United States before making the level of trade com- 
parison.” Micron Tech., Inc., 243 F.3d at 1315. The court further stated 
that this conclusion is mandated by the SAA, which states that “‘to the 
extent practicable, [Commerce should] establish [NV] based on 
home[—]market (or third[—]country) sales at the same level of trade as 
the constructed export price or the starting price for the export price.’” 
Id. (citing SAA at 829). 

Thus, the Court finds that Commerce properly made § 1677a(d) ad- 
justments to NTN’s starting price in order to arrive at CEP and makeits 
LOT determination. The Court also finds that Commerce’s decision to 
deny NTN an LOT adjustment is supported by substantial evidence. 
Section 1677b(a)(7)(A) permits Commerce to make an LOT adjustment 
“if the difference in level of trade * * * involves the performance of dif- 
ferent selling activities[] and * * * is demonstrated to affect price com- 
parability, based on a pattern of consistent price differences between 
sales at different levels of trade in the country in which normal value is 
determined.” With respect to CEP sales, Commerce found that the same 
LOT as that of the CEP for merchandise under review did not exist for 
any respondent in the home market; therefore, Commerce was unable 
to “determine whether there was a pattern of consistent price differ- 
ences between the [LOTs] based on respondent’s [home-market] sales 
of merchandise under review.” See Final Results, 62 Fed. Reg. at 2106. 

Commerce looked to alternative methods for calculating LOT adjust- 
ments in accordance with the SAA. See id. In particular, Commerce 
noted that the SAA states: 


“if information on the same product and company is not available, 
the [LOT] adjustment may also be based on sales of other products 
by the same company. In the absence of any sales, including those in 
recent time periods, to different levels of trade by the exporter or 


5 The CAFC’s decision reversed the Court of International Trade’s determination in Borden, Inc. v. United States, 22 
CIT , 4 F Supp. 2d 1221 (1998), a case discussed by the parties in the instant matter. 
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producer under investigation, Commerce may further consider the 
selling expenses of other producers i in the foreign market for the 
same product or other products.” 


Id. (quoting SAA at 830). Commerce did not have the information that 
would have supported the use of these alternative methods. See id. Con- 
sequently, with respect to CEP sales which Commerce was unable to 
quantify an LOT adjustment, it granted a CEP offset to respondents, in- 
cluding NTN, where the home-market sales were at a more advanced 
LOT than the sales to the United States, in accordance with 19 U.S.C. 
§ 1677b(a)(7)(B). See id. In sum, Commerce acted well within the direc- 
tive of the statute in denying the LOT adjustment and granting a CEP 
offset instead. See 19 U.S.C. § 1677b(a)(7). 


VII. Commerce’s Recalculation of NTN’s Home-Market and United 
States Indirect Selling Expenses Without Regard to Level of Trade 
A. Background 


In its preliminary calculations, Commerce had calculated NTN’s 
United States indirect selling expenses without regard to LOTs. See Fi- 
nal Results, 62 Fed. Reg. at 2105. NTN argued that Commerce should 
have recalculated NTN’s United States selling expenses to reflect its re- 
ported indirect selling expense allocations based on LOT. See id. Tor: 
rington, in turn, contended that Commerce should reject NTN’s 
indirect selling expense allocations based on LOT because they bear no 
relationship to the way in which NTN incurs the expenses. See id. 

Commerce responded that in three prior reviews it determined that 
NTN’s methodology for allocating its indirect selling expenses based on 
LOTs did not bear any relationship to the manner in which NTN in- 
curred these United States selling expenses and its methodology led to 
distorted allocations. See id. Commerce noted that the court upheld its 
methodology in NTN Bearing Corp. of Am. v. United States (“NTN”), 19 
CIT 1221, 1233-34, 905 F. Supp. 1083, 1094-95 (1995). See id. Com- 
merce “found that the allocations NTN calculated according to levels of 
trade were misplaced and that it could not conclusively demonstrate 
that its [indirect selling expenses] vary across levels of trade.” Id. Be- 
cause Commerce found during this POR that NTN “did not provide suf- 
ficient evidence demonstrating that its selling expenses are attributable 
to levels of trade,” the agency recalculated NTN’s United States indirect 


selling expenses to represent such selling expenses for all United States 
sales. Id. 


B. Contentions of the Parties 


NTN contends that Commerce’s decision to reallocate NTN’s indirect 
selling expenses violates its mandate to administer the antidumping 
laws. See NTN’s Reply at 14. NTN notes that Commerce has accepted 
NTN’s methodology of allocating its United States indirect selling ex- 
penses based on LOT in previous reviews and even stated that NTN’s 
“‘methodology prevents, rather than creates, certain distortions.’” Id. 
at 13 (quoting Tapered Roller Bearings and Parts Thereof, Finished and 
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Unfinished, From Japan and Tapered Roller Bearings, Four Inches or 
Less in Outside Diameter, and Components Thereof, From Japan; Final 
Results of Antidumping Duty Administrative Reviews and Revocation 
in Part of an Antidumping Finding, 61 Fed. Reg. 57,629, 57,636 (Nov. 7, 
1996)). Accordingly, NTN requests that the Court remand the matter to 
Commerce and instruct it to recalculate NTN’s margins by using NTN’s 
reported indirect selling expense LOT allocations. See id. at 14. 

Commerce responds that there is no evidence of quantitative analysis 
tying the allocation method to the expenses. See Def.’s Mem. at 88. Com- 
merce asserts that NTN only quantified the allocation itself and, there- 
fore, the Court should sustain the agency’s recalculation of NTN’s 
United States indirect selling expenses. See id. 

Torrington supports Commerce and argues that NTN has not distin- 
guished the current review from previous reviews in which the Court af- 
firmed Commerce’s recalculation of NTN’s indirect selling expenses 
without regard to LOT. See Torrington’s Resp. at 49-50. 


C. Analysis 


The Court disagrees with NTN that it adequately supported its LOT 
adjustment claim for its reported United States indirect selling ex- 
penses. Although NTN purports to show that it incurred different sel- 
ling expenses at different trade levels, the evidence to which it points 
does not show that its allocation methodology reasonably quantifies the 
United States indirect selling expenses incurred at different LOTs. See 
NTN Bearing, 24CITat__, 104 F Supp. 2d at 131-33; NTN, 19 CIT at 
1234, 905 F Supp. at 1095. Given that NTN had the burden before Com- 
merce to establish its entitlement to an LOT adjustment, its failure to 
provide the requisite evidence compels the Court to conclude that it has 
not met its burden of demonstrating that Commerce’s denial of the LOT 
adjustment was not supported by substantial evidence and was not in 
accordance with law. See NSK Ltd., 190 F.3d at 1330. 

Accordingly, the Court denies NTN’s remand request for recalcula- 
tion of its margins using its reported United States indirect selling ex- 
pense data. 


VIII. Constructed Export Price Profit Calculation Without Regard to 
Level of Trade 


A. Background 


In calculating CEP Commerce must reduce the starting price used to 
establish CEP by “the profit allocated to the expenses described in para- 
graphs (1) and (2)” of § 1677a(d). 19 U.S.C. § 1677a(d)(3). Under 19 
US.C. § 1677a(f), the “profit” that will be deducted from this starting 
price will be “determined by multiplying the total actual profit by [a] 
percentage” calculated “by dividing the total United States expenses by 
the total expenses.” Id. § 1677a(f)(1), (2)(A). Section 1677a(f)(2)(B) de- 
fines “total United States expenses” as the total expenses deducted un- 
der § 1677a(d)(1) and (2), that is, commissions, direct and indirect 
selling expenses, assumptions, and the cost of any further manufacture 
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or assembly in the United States. Section 1677a(f)(2)(C) establishes a 
tripartite hierarchy of methods for calculating “total expenses.” First, 
“total expenses” will be “[t]he expenses incurred with respect to the 
subject merchandise sold in the United States and the foreign like prod- 
uct sold in the exporting country” if Commerce requested such expenses 
for the purpose of determining NV and CEP Id. § 1677a(f)(2)(C)(i). If 
Commerce did not request these expenses, then “total expenses” will be 
“(t]he expenses incurred with respect to the narrowest category of mer- 
chandise sold in the United States and the exporting country which in- 
cludes the subject merchandise.” Id. § 1677a(f)(2)(C)(ii). If the data 
necessary to determine “total expenses” under either of these methods 
is not available, then “total expenses” will be “[t]he expenses incurred 
with respect to the narrowest category of merchandise sold in all coun- 
tries which includes the subject merchandise.” Id. § 1677a(f)(2)(C) (iii). 
“Total actual profit” is based on whichever category of merchandise is 
used to calculate “total expenses” under § 1677a(f)(2)(C). See id. 
§ 1677a(f)(2)(D). 

During this POR, NTN argued that profit levels differed by LOT and 
had an effect on prices and CEP profit and, therefore, Commerce should 
calculate CEP profit on an LOT-specific basis rather than for each class 
or kind of merchandise. See Final Results, 62 Fed. Reg. at 2125. NTN 
reasoned that § 1677a(f)(2)(C) “expresses a preference for the [CEP] 
profit calculation to be done as specifically as possible with respect to 
sales in the appropriate markets of the subject merchandise or the nar- 
rowest category of merchandise which includes the subject merchan- 
dise.” Id. 

Commerce rejected NTN’s argument, concluding that: 


Neither the statute nor the SAA require us to calculate CEP profit 
on bases more specific than the subject merchandise as a whole. In- 
deed, while we cannot at this time rule out the possibility that the 
facts of a particular case may require division of CEP profit, the 
statute and SAA, by referring to “the” profit, “total actual profit,” 
and “total expenses” imply that we should prefer calculating a 
single profit figure. NTN’s suggested approach would also add a 
layer of complexity to an already complicated exercise with no guar- 
antee that the result will provide any increase in accuracy. We need 
not undertake such a calculation (see Daewoo Electronics v. Inter- 
national Union, 6 F.3d 1511, 1518-19 (CAFC 1993)). Finally, subdi- 
vision of the CEP-profit calculation would be more susceptible to 
manipulation. Congress has specifically warned us to be wary of 
such manipulation of the profit allocation (see S. Rep. 103-412, 
103d Cong., 2d Sess at 66-67). 


Id. 


B. Contentions of the Parties 

NTN contends that Commerce erred by refusing to calculate CEP 
profit on LOT-specific basis. See NTN’s Mem. at 17. Highlighting the 
“narrowest category of merchandise” language of § 1677a(f)(2)(C)(ii) 
and (iii), NT'N again argues that there is a clear statutory preference 
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that profit be calculated on the narrowest possible basis. See id. at 18. 
Moreover, NTN claims that since CV profit is calculated by LOT and 
matching is by LOT, CEP profit should be calculated to account for dif- 
ferences in LOT. See id. NTN asserts that the mere fact that a calcula- 
tion is difficult is not a valid reason to sacrifice accuracy. See id. at 19. 
NTN further asserts that Commerce’s speculation that an adjustment 
is susceptible to manipulation provides no grounds for rejecting an ad- 
justment. See id. NTN, therefore, requests that the Court remand the 
issue to Commerce to calculate CEP profit on an LOT-specific basis. 

Commerce responds that it properly determined CEP profit without 
regard to LOT. See Def.’s Mem. at 90. Commerce notes, inter alia, that 
§ 1677a(f) does not refer to LOT, that is, the statute does not require 
that CEP profit be calculated on an LOT-specific basis. See id. at 91. In 
addition, Commerce asserts that even assuming that a narrower basis 
for the CEP-profit calculation is warranted in some circumstances, 
NTN has not provided any factual support for such a deviation from 
Commerce’s standard methodology for calculating CEP profit. See id. at 
92. Torrington generally agrees with Commerce’s CEP-profit calcula- 
tion. See Torrington’s Resp. at 51-53. 


C. Analysis 


Section 1677a(f), as Commerce correctly notes, does not make any ref- 
erence to LOT. Accordingly, the Court’s duty under Chevron is to review 
the reasonableness of Commerce’s statutory interpretation. See IPS- 
CO, Inc. v. United States, 965 F.2d 1056, 1061 (Fed. Cir. 1992) (quoting 
Chevron, 467 US. at 844). 

This Court upheld Commerce’s refusal to calculate CEP on an LOT- 
specific basis in NTN Bearing, 24CITat___, 104 F Supp. 2d at 133-35, 
finding it to be reasonable and in accordance with law. The Court ex- 
amined the language of the statute and concluded that the statute clear- 
ly contemplates that, in general, the “narrowest category” will include 
the class or kind of merchandise that is within the scope of an investiga- 
tion or review. The Court based its conclusion on its examination of sub- 
sections (ii) and (iii) of § 1677a(f)(C)’s “total expense” definition. Both 
subsections refer to “expenses incurred with respect to the narrowest 
category of merchandise * * * which includes the subject merchandise.” 
The term “subject merchandise” is defined as “the class or kind of mer- 
chandise that is within the scope of an investigation, a review, a suspen- 
sion agreement, an order under this subtitle or section 1303 of this title, 
or a finding under the Antidumping Act, 1921.” 19 U.S.C. § 1677(25). 

Accordingly, as in NTN Bearing, the Court finds that Commerce rea- 
sonably interpreted § 1677a(f) in refusing to apply a narrower subcate- 
gory of merchandise such as one based on LOT. The Court, moreover, 
agrees with Commerce’s conclusion that a “subdivision of the CEP-prof- 
it calculation would be more susceptible to manipulation,” a result that 
Congress specifically warned Commerce to prevent. Final Results, 62 
Fed. Reg. at 2125. Finally, even if the Court were to assume that a nar- 
rower basis for calculating CEP profit would be justified under some cir- 
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cumstances, the Court agrees with Commerce that NTN failed to 
provide adequate factual support of how the CEP-profit calculation was 
distorted by Commerce’s standard methodology. 


IX. Commerce’s Exclusion of Certain NTN Home-Market Sales to 
Affiliated Parties From the Normal Value Calculation; Exhaustion 
of Administrative Remedies 


A. Background 


During the POR, NTN made home-market sales to affiliated and un- 
affiliated parties. In its preliminary analysis, Commerce conducted an 
arm’s-length test to determine whether NTN’s affiliated-party sales 
could be used for purposes of calculating NV. See Commerce’s Prelimi- 
nary Results Analysis Mem. for NTN (Case No. A-588-804) (Sixth Ad- 
ministrative Review 5/1/94-4/30/95) at 6. Specifically, Commerce 
compared NTN’s home-market selling prices to affiliated and unaffiliat- 
ed parties for all classes and kinds of merchandise. See id. Commerce, in 
accordance with 19 U.S.C. § 1677b(f)(2), “disregarded sales of bearings 
to certain affiliated parties for certain classes or kinds of merchandise 
because [it] found that the net price of these products, when sold to 
these affiliated parties, was, on average, less than when these products 
were sold to unaffiliated parties.” Id. Commerce stated that it “used 
sales to affiliated customers only where [it] determined such sales were 
made at arm’s-length prices, i.e., at prices comparable to prices at which 
the firm sold identical merchandise to unrelated customers.” Prelimi- 
nary Results, 61 Fed. Reg. at 35,717. 


B. Contentions of the Parties 


NTN argues that Commerce erred in applying the arm’s-length test 
when it refused to use certain NTN sales to affiliated parties in the NV 
calculation. See NTN’s Mem. at 20. NTN asserts that Commerce should 
have examined factors other than price in determining whether affili- 
ated and unaffiliated sales were comparable before disregarding NTN’s 
affiliated-party sales from the NV calculation. See id. 

Commerce argues that pursuant to 19 C.FR. § 353.38(c)(1)(ii), (c)(2) 
(1995), if NTN disagreed with the agency’s use of prices in determining 
whether to use or disregard sales to affiliated customers, NTN was obli- 
gated to raise the issue in its case brief to the Final Results. See Def.’s 
Mem. at 93. Commerce, therefore, asserts that the Court must reject 
NTN’s untimely argument or, in the alternative, sustain Commerce’s 
arm’s-length test because it is supported by substantia! evidence and in 
accordance with law. See id. at 93-98. Torrington generally agrees with 
Commerce’s determination. See Torrington’s Resp. at 53-58. 

In response, NTN asserts, inter alia, that it would have been futile to 
raise the issue of looking at factors other than price when determining 
price comparability at the administrative level because Commerce re- 
fused to look at additional factors in prior administrative reviews. See 


NTN’s Reply Br. to Def. and Def.-Intervenor’s Resps. to Koyo’s Mot. J. 
Agency R at 16. 
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C. Analysis 


The Court declines to require exhaustion here. Regardless of whether 
it was futile for NTN to raise the issue at the administrative level since 
Commerce refused in prior reviews to consider looking at factors other 
than price, see, e.g., Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France, Germany, Italy, Japan, Sin- 
gapore, Sweden, and the United Kingdom; Final Results of Antidump- 
ing Duty Administrative Reviews and Partial Termination of 
Administrative Reviews, 61 Fed. Reg. 66,472, 66,511 (Dec. 17, 1996) 
(stating that “regulations direct us to focus on price”), the Court exer- 
cises its discretion to rule on the issue here. The Court has repeatedly 
rejected the argument that Commerce should consider additional fac- 
tors, that is, factors other than price, when determining whether sales 
prices to affiliated and unaffiliated parties are comparable. The Court 
finds no basis under the circumstances of this case to depart from its 
prior holdings in NTN Bearing, 24CIT at__, 104 F Supp. 2d at 148 
and NTN, 19 CIT at 1241, 905 F Supp. at 1099 (disagreeing “with NTN 
that Commerce’s arm[’]s-length test is flawed because Commerce did 
not take into account certain factors proposed by NTN”). Accordingly, 
Commerce’s application of the arm’s-length test to exclude certain 


home-market sales to affiliated parties from the NV calculation is af- 
firmed. 


X. Commerce’s Finding That NPB Failed to Correctly Indicate Whether 
a Bearing Model Was Further Manufactured in the United States 
During the Period of Review and Its Application of Total Facts 
Available to NPB 


A. Background 


NPB reported that approximately one-third of its United States sales 
consisted of housed bearings that did not undergo further manufactur- 
ing in the United States. The other two-thirds of NPB’s United States 
sales consisted of unhoused bearings which were exported to its United 
States affiliate, FYH Bearing Units USA (“FYH”), and further 
manufactured into housed bearings by FYH. All United States sales 
were CEP transactions. 

In its questionnaire, Commerce asked NPB to indicate whether a 
bearing model was further manufactured in the United States during 
the POR. See Questionnaire for 1994-95 Administrative Review 
(7/6/95) (A-100-001) at C-5; 19 U.S.C. § 1677a(d). Commerce asked 
NPB to identify United States sales with the complete product code and 
a matching control number. See id. at C-5, C-6. For further-manufac- 
tured products, NPB was instructed to “report the control number of 
the product imported not the product sold.” Id. at C-6 (emphasis sup- 
plied). The purpose of Commerce’s instruction was to enable it to distin- 
guish sales of housed bearings that underwent further manufacturing 
in the United States from sales of housed bearing that did not require 
further manufacturing, and to enable Commerce to match United 
States sales and home-market sales. See Def.’s Mem. at 104. 
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In attempting to verify NPB’s response, Commerce discovered that 
the reporting of sales of further-manufactured merchandise was inaccu- 
rate, and that there were omissions and other discrepancies in NPB’s 
databases. See Final Results, 62 Fed. Reg. at 2087-90. Because of these 
problems, Commerce determined that the data provided by NPB’s re- 
sponse could not be verified and Commerce could not calculate a dump- 
ing margin. See id. 

Unable to verify NPB’s response, Commerce resorted to total facts 
available under 19 U.S.C. § 1677e(a) (1994). Pursuant to § 1677e(b), 
Commerce decided to resort to adverse facts available and used a rate of 
45.83 percent, reflecting the “all others” rate from the less than fair val- 
ue (“LTFV”) investigation. See Final Results, 62 Fed. Reg. at 2089. 
Commerce used an inference adverse to NPB upon finding that NPB 
failed to act to the best of its ability in responding to Commerce’s re- 
quests for information. 


B. Contentions of the Parties 


NPB contends that Commerce’s application of total facts available is 
unsupported by substantial evidence and is otherwise not in accordance 
with law. See NPB’s Mem. Supp. Mot. J. Agency R. at 11. First, NPB con- 
tends that it properly assigned further-manufacturing designations to 
products sold in the United States and that these designations were ver- 
ified as completely as possible. See id. at 12. NPB claims that it main- 
tained detailed records identifying “the model code of every housed 
bearing assembled in the United States and of every bearing and hous- 
ing used in assembly.” Jd. NPB argues that if a bearing was further 
manufactured in the United States, records of the assembly were avail- 
able. See id. at 13. NPB states that no evidence demonstrates that NPB 
incorrectly identified sales involving further-manufactured bearings. 
See id. at 14. NPB also claims that Commerce’s requirement that it 
identify the bearing model “as entered on a sale-by-sale basis” demands 
the impossible and departs from Commerce’s established practice. Id. at 
15. NPB maintains that its product-specific estimate of whether partic- 
ular sales involved further-manufactured bearings was reasonable. See 
id. at 18. 

Second, NPB argues that Commerce’s resort to total adverse facts 
available was improper under the antidumping statute. See id. at 20. 
NPB maintains that such action was improper because it provided full 
and complete information and that Commerce’s “verification demon- 
strated that NPB correctly reported whether every model sold in the 
United States was or was not further manufactured in the United 
States.” Jd. NPB argues that the fact that it “cannot demonstrate with 
metaphysical certainty whether the bearing involved in every particu- 
lar sale entered U.S. customs territory attached to a housing or unat- 
tached to a housing” does not mean that it withheld information. Jd. 
NPB objects to the use of adverse facts since it denies that it refused to 
cooperate and maintains that it acted to the best of its ability in all re- 
spects. See id. at 21. NPB attributes its inability to provide the re- 
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quested information to the “commingling [of] merchandise, from 
multiple customs entries and from assembly in the United States, into 
inventory before a sale is made.” Jd. at 22. NPB also argues that infor- 
mation on the record should have been used rather than facts available 
from the LTFV invesiigation. See id. NPB concedes that certain sales 
are omitted, but claims that the “magnitude of omitted sales does not 
constitute significant omission.” Jd. at 26. NPB maintains that if facts 
available is to be applied at all, it should be applied only to omitted sales. 
See id. at 35. 

Commerce responds that if it does not have accurate reporting of sales 
of further-manufactured merchandise, it cannot conduct the analysis 
necessary for the proper computation of CEP See Def.’ s Mem. at 105. 
The “proper identification of sales of further-manufactured merchan- 
dise allows Commerce to properly match sales in the United States and 
in the home market” in order to calculate dumping margins. Id. Accu- 
rate data is necessary to correctly deduct the costs of further manufac- 
turing and calculate CEP; if sales are misidentified, a lower deduction 
from CEP may result, benefitting the respondent. See id. at 106. At veri- 
fication, Commerce found several reporting inaccuracies: (1) certain 
housed bearings entered the United States but were reported by NPB as 
unhoused bearings; (2) NPB’s United States sales database was incom- 
plete and inaccurate; and (3) NPB’s home-market sales database was in- 
complete and inaccurate. See id. at 106-114. Because of these 
inaccuracies, Commerce argues that it properly resorted to total facts 
available. See id. at 114. 

Commerce further contends that its use of adverse facts was war- 
ranted. Seeid. at 115. Commerce argues that since it found that NPB did 
not act to the best of its ability to comply with Commerce’s requests for 
information, it properly exercised it discretion to resort to adverse facts 
available. See id. at 115-16. Commerce also argues that its use of infor- 
mation from the LTFV investigation was proper under 19 U.S.C. 
§ 1677e(b), which provides that Commerce may rely upon information 
derived from “‘a final determination in the investigation under this 
title.’” Id. at 117 (quoting 19 U.S.C. § 1677e(b)). Commerce’s use of the 
all others rate was aimed to ensure that NPB does not obtain a more fa- 
vorable result than it would have by failing to provide timely, complete, 
and accurate responses and would also serve as an inducement to com- 
ply with Commerce’s requests in the future. See id. at 118. 

Torrington argues that Commerce lawfully applied facts available in- 
formation to calculate NPB’s margins. See Torrington’s Resp. at 59. 
Torrington claims that NPB does not contest any of the errors found by 
Commerce, but merely tries to convince the Court to overlook them. See 
id. at 60-61. Torrington argues that Commerce discovered the errors on 
a subset of data at verification, and this discovery permits Commerce to 


conclude that examination of the complete data would likely reveal 
more errors. See id. at 61. 
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C. Analysis 


The antidumping statute mandates that Commerce use “facts other- 
wise available” (commonly referred to as “facts available”) if “necessary 
information is not available on the record” of an antidumping proceed- 
ing. 19 U.S.C. § 1677e(a)(1). In addition, Commerce may use facts avail- 
able where an interested party or any other person: (1) withholds 
information that has been requested by Commerce; (2) fails to provide 
the requested information by the requested date or in the form and man- 
ner requested, subject to 19 U.S.C. § 1677m(c)(1), (e) (1994); (3) signifi- 
cantly impedes an antidumping proceeding; and (4) provides 
information that cannot be verified as provided in section 19 U.S.C. 
§ 1677m(i). See id. § 1677e(a)(2)(A)-(D). Section 1677e(a) provides, 
however, that the use of facts available shall be subject to the limitations 
set forth in 19 U.S.C. § 1677m(d). 

Once Commerce determines that use of facts available is warranted, 
§ 1677e(b) permits Commerce to apply an “adverse inference” if it can 
find that “an interested party has failed to cooperate by not acting to the 
best of its ability to comply with a request for information.” Such an in- 
ference may permit Commerce to rely on information derived from the 
petition, the final determination, a previous review or any other infor- 
mation placed on the record. See 19 U.S.C. § 1677e(c) (1994). When 
Commerce relies on information other than “information obtained in 
the course of the investigation or review, [Commerce] shall, to the extent 
practicable, corroborate that information from independent sources 
that are reasonably at [its] disposal.” Jd. 

In order to find that a party “has failed to cooperate by not acting to 
the best of its ability,” it is not sufficient for Commerce to merely assert 
this legal standard as its conclusion or repeat its finding concerning the 
need for facts available. See Ferro Union, Inc. v. United States, 22 CIT 

, 44 F Supp. 2d 1310, 1829 (1999) (“Once Commerce has de- 
termined under 19U.S.C. § 1677e(a) that it may resort to facts available, 
it must make additional findings prior to applying 19 U.S.C. § 1677e(b) 
and drawing an adverse inference.”). Rather, to be supported by sub- 
stantial evidence, Commerce must clearly articulate: (1) “why it con- 
cluded that a party failed to comply to the best of its ability prior to 
applying adverse facts,” and (2) “why the absence of this information is 
of significance to the progress of [its] investigation.” Ferro, 22 CIT at 
___, 44 F Supp. 2d at 1331. 

The Court finds that Commerce’s decision to apply adverse facts 
available was supported by substantial evidence and in accordance with 
law. Commerce made extensive findings regarding NPB’s refusal to pro- 
vide accurate and complete information regarding sales of further- 
manufactured merchandise. See Final Results, 62 Fed. Reg. at 
208',-2090; Memo to Laurie Parkhill Regarding NPB Verification Re- 
port (6/13/96) (A-588-804); Memo to Joseph A. Spetrini Regarding Pre- 
liminary Results for the Sixth Administrative Review (6/27/96) 
(A-588-804). 
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Commerce determined that the use of facts available was appropriate 
because it was unable to verify NPB’s information. See Final Results, 62 
Fed. Reg. at 2087. Under § 1677e, Commerce is authorized to decline to 
consider information necessary to its determination if the information 
submitted by a respondent cannot be verified or is so incomplete that it 
is unreliable. Complete information regarding further-manufactured 
merchandise is necessary to calculate the dumping duties; deficient in- 
formation prevents Commerce from matching home-market to United 
States sales and in determining adjustments to CEP Commerce’s ques- 
tionnaire asked NPB to identify its further-manufactured sales with a 
model code and to identify the cost of further manufacturing on a model- 
specific basis. See Questionnaire for 1994-95 Administrative Review 
(7/6/95) (A-100-001) at C-5, C-6. NPB provided incomplete informa- 
tion for its home-market and United States sales databases and Com- 
merce was unable to verify the information provided. See Final Results, 
62 Fed. Reg. at 2087. Additionally, the information provided was found 
to be inaccurate. During verification, examination of a sample of mer- 
chandise showed a contradiction between NPB’s entry documents and 
its questionnaire response, and “NPB could not support the designation 
of these sales as being further-manufactured merchandise.” Id. at 
2087-88. As a result of the inaccuracies, Commerce could not calculate 
CEP could not match approximately two-thirds of sales to the correct 
home-market model and could not employ its normal antidumping anal- 
ysis. See id. at 2088. Consequently, Commerce’s decision to resort to 
facts available was proper. 

NPB maintains that the issue is not whether it failed to comply with 
Commerce’s instructions but that the issue involves its “ability to iden- 
tify with certainty whether or not the bearing component of housed 
bearings sold in the United States was attached to a housing at the time 
of importation.” NPB’s Reply at 3. NPB argues that because of the way 
it stores inventory, it cannot trace merchandise that is sold to particular 
customs entries and that Commerce should determine the dumping 
margin based on sales instead of entries. See id. at 4. It is, however, 
NPB’s responsibility to provide Commerce with data properly reflecting 
the nature of the merchandise entered into the United States and indi- 
cating whether it underwent any further manufacturing, irrespective of 
its method of storing inventory. If NPB claims that certain merchandise 
has been further manufactured, it must provide support for its claim. 

Commerce was also justified in using an inference adverse to NPB’s 
interests. Commerce made a specific finding that NPB failed to cooper- 
ate by not acting to the best of its ability in complying with requests for 
information. See id.; 19 U.S.C. § 1677e(b). In assessing NPB’s ability to 
comply, Commerce considered NPB’s familiarity with the review pro- 
cess and also found that NPB was in control of the data needed to make 
accurate dumping calculations. See id. Commerce also considered that 
the use of NPB’s flawed response would result in a reward to NPB for 
failing to cooperate. See id. 
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The Court also finds that Commerce’s use of the all-others rate from 
the LTFV investigation was proper. Commerce considered selecting one 
of the following three rates: (1) the highest rate ever applicable to NPB 
(45.83%); (2) the last published rate of NPB (18%); or (3) the highest cal- 
culated rate in the instant review (22.32%). See Memo to Joseph A. Spe- 
trini Regarding Preliminary Results for the Sixth Administrative 
Review (6/27/96) (A-588-804) at 6. Commerce selected the rate of 
45.83%, which also represented the “all others” rate and was based on 
the “average of calculated margins from the [LTFV] investigation.” Id. 
Section § 1677e(b) clearly provides that an “adverse inference may in- 
clude reliance on information derived from * * * a final determination in 
the [antidumping] investigation.” Because the 45.83% rate was derived 
from the LTFV investigation, Commerce’s selection of that rate is rea- 
sonable and in accordance with law. Additionally, Commerce’s selection 
of the highest rate so that NPB would not benefit from its lack of coop- 
eration and so that NPB would have an incentive to cooperate in future 


reviews was reasonable. Accordingly, Commerce’s determination is af- 
firmed. 


XI. Commerce’s Treatment of Certain Discounts, Rebates and Billing 
Adjustments Reported by Koyo, NTN and NSK 


A. Background 
Koyo’s Home-market Billing Adjustments 


Commerce accepted certain model- or transaction-specific billing ad- 
justments claimed by Koyo in field BILLADJ—1H. See Memorandum to 
The File Regarding Analysis Methodology Used to Determine Dumping 
Margins for Koyo (7/8/96) (A-588-804). The adjustments claimed in 
field BILLADJ-1H were reported through customer-wide allocations. 
In accepting the adjustments reported in Koyo’s BILLADJ-1H field, 
Commerce stated the following: 


We agree with Koyo that we should treat its billing adjustment as a 
direct adjustment to NV. We determined at the home[—|market veri- 
fication that in preparing its response to [Commerce] Koyo 
summed, on a customer-specific basis, the amount of this adjust- 
ment, which was only granted on in-scope merchandise, and then 
allocated the customer-specific total expense over in-scope mer- 
chandise on a customer-specific basis. Koyo acted to the best of its 
ability in reporting this information using customer-specific alloca- 
tions. * * * [T]he customer-specific allocation methodology it used 


to report this expense to the Department was not unreasonably dis- 
tortive. 


Final Results, 62 Fed. Reg. at 2096. 
Koyo’s Home-market Rebates 


Koyo granted rebates to its distributors on a customer-specific basis. 
Koyo calculated a single factor for a customer “by dividing the total re- 
bate payments to the distributor in the POR by the total sales during 
that period of bearings and bearing-related products.” Questionnaire 
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for 1994-95 Administrative Review (9/27/95) (A-588-804) Koyo Sec. B 


Resp. at 20. In accepting Koyo’s rebates, Commerce stated the follow- 
ing: 


During the verification of Koyo’s rebates, we noted that, once a dis- 
tributor participating in the rebate program had purchased a pre- 
established amount of sales, Koyo applied a pre-established 
percentage rebate to all sales of that dear ene Therefore, report- 
ing the percentage is the equivalent of reporting its rebates on a 
transaction-specific basis because the rebate was granted as a fixed 
and constant percentage of all affected sales. * * * Therefore, we de- 
termine that Koyo acted to the best of its ability and that its re- 
sponse methodology is not unreasonably distortive. 


Final Results, 62 Fed. Reg. at 2096. 


NTN’s Home-market Billing Adjustments 


NTN reported certain home-market billing adjustments on an allo- 


cated basis. In accepting the adjustments, Commerce stated the follow- 
ing: 


NTN’s reporting methodology was consistently customer- and 
product-specific for billing adjustments. As a result of our verifica- 
tion of NTN’s HM sales, we found that NTN reported the great ma- 
jority of billing adjustments on a transaction-specific basis. * * * 
[W]e prefer transaction-specific amounts for these kinds of adjust- 


ment claims. Because NTN acted to the best of its ability in report- 
ing the adjustments and its allocations were not unreasonably 


distortive, we have accepted the reported adjustments for the final 
results. 


Final Results, 62 Fed. Reg. at 2097. 


NSK’s Home-market Rebates 


NSK reported lump-sum rebates to certain customers on a customer- 
specific basis. See Questionnaire for 1994-95 Administrative Review 
(9/27/95) (A-588-804) NSK Sec. B Resp. at B-22, B-23. Such rebates 
were paid on the basis of subject and non-subject merchandise. In ac- 
cepting the adjustments, Commerce stated the following: 


We agree with NSK that we should treat its lump-sum rebates as a 
direct adjustment to NV. Although NSK allocates these rebates on a 
customer-specific basis, we determine that NSK acted to the best of 
its ability in reporting this information using customer-specific al- 
locations. Our review of the information NSK submitted and our 
findings at verification indicate that, given the lump-sum nature of 
this adjustment, the fact that NSK’s records do not readily identify 
a discrete group of sales to which each rebate pertains, and the ex- 
tremely large number of POR sales NSK made, it is not feasible for 
NSK to report this adjustment on a more specific basis. 

We also do not find that the customer-specific POR-allocation 
methodology NSK used shifts expenses incurred on sales of out-of- 
scope merchandise to sales of in-scope merchandise or that it is 
otherwise unreasonably distortive. * * * [W]e find that it is likely 
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that NSK granted this adjustment in proportionate amounts with 
respect to sales of out-of-scope and in-scope merchandise. 


Final Results, 62 Fed. Reg. at 2092. 


B. Contentions of the Parties 


Torrington alleges that Commerce improperly accepted Koyo’s home- 
market billing adjustments and home-market support rebates, as well 
as NTN’s home-market billing adjustments and NSK’s home-market 
support rebates. Torrington maintains that the CAFC has clearly de- 
fined “direct” adjustments to price as those that “vary with the quantity 
sold, or that are related to a particular sale,” and Commerce cannot 
treat adjustments that do not meet this definition as direct. Torring- 
ton’s Mem. Supp. Mot. J. Agency R. at 12 (citing Torrington Co. v. 
United States (“Torrington CAFC”), 82 F3d 1039, 1050 (Fed. Cir. 1996) 
(quotations omitted)). Torrington contends that here Commerce “rede- 
fined ‘direct’ to achieve what Torrington CAFC had previously disal- 
lowed” by allowing respondents to report allocated post-sale price 
adjustments (“PSPAs”) if they acted to the best of their abilities in light 
of their record-keeping systems and the results were not unreasonably 
distortive. Id. at 14. Torrington acknowledges that this Court has al- 
ready approved of Commerce’s practice as applied under post-URAA 
law in Timken Co. v. United States (“Timken”), 22 CIT __, 16 F Supp. 
2d 1102 (1998), but asks the Court to reconsider its approval. See Tor- 
rington’s Reply at 6-7. 

Furthermore, Torrington maintains that the amendments to the 
URAA did not modify the distinction between direct and indirect adjust- 
ments established under pre-URAA law such as Torrington CAFC. See 
Torrington’s Mem. at 16 (citing 19 U.S.C. § 1677a(d)(1)(B), (D) (1994) 
and § 1677b(a)(7)(B) (1994)). Torrington is not convinced that the SAA 
contradicts its contentions. See id. at 17 (citing SAA at 823-24). 

Torrington also contends that even under its new methodology, Com- 
merce’s determination was not supported by substantial evidence inas- 
much as respondents failed to show that: (1) their reporting methods did 
not result in distortion; and (2) they put forth their best efforts to report 
the information on a more precise basis. See id. at 22. Torrington em- 
phasizes that respondents have the burden of showing non-distortion 
and best efforts, and having failed to carry the burden, they must not 
benefit from the adjustment. See id. at 23. Torrington, therefore, re- 
quests that this Court reverse Commerce’s determination with respect 
to the various PSPAs and remand the case to Commerce with instruc- 
tions to disallow all of the claims. See id. at 24. 

Commerce responds that its treatment of the adjustments is consis- 
tent with current law. See Def.’s Mem. at 119. Even though the adjust- 
ments were not reported in a transaction-specific manner, Commerce 
accepted them as part of its new policy to accept allocated adjustments 
where it is not feasible for the respondent to report them on a transac- 
tion-specific basis and the respondent has acted to the best of its ability. 
See id. at 128. Additionally, Commerce examines whether the allocation 
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method used is not unreasonably distortive pursuant to 19 US.C. 
§ 1677m(e). See id. at 128-29. 

Commerce argues that Torrington erred in relying on Torrington 
CAFC because the case does not stand for the proposition that direct 
price adjustments may only be accepted when they are reported on a 
transaction-specific basis. See id. at 134. Rather, the Torrington CAFC 
court “merely overturned a prior Commerce practice * * * of treating 
certain allocated price adjustments as indirect expenses,” id. (citing 
Torrington CAFC, 82 F.3d at 1047-51), and does “not address appropri- 
ate allocation methodologies” used in reporting the price adjustments in 
question, id. at 134-35 (quoting Final Results, 62 Fed. Reg. at 2091). 
Also contrary to Torrington’s assertion, Commerce did not consider 
Torrington CAFC as addressing proper allocation methodologies; rath- 
er, Commerce only viewed Torrington CAFC as holding that “Com- 
merce could not treat as indirect selling expenses ‘improperly’ allocated 
price adjustments.” Jd. at 136. Commerce notes that pursuant to its new 
methodology, it does not consider price adjustments to be any type of sel- 
ling expense, either direct or indirect, and, therefore, Torrington’s argu- 
ment is not only without support, but also inapposite to Torrington 
CAFC. See id. at 136-37. 

Additionally, Commerce argues that its findings are supported by sub- 
stantial evidence. See id. at 139. With respect to Koyo’s BILLADJ—1H 
and rebates, Commerce maintains that: “(1) Koyo had reported the ad- 
justments on the most specific basis possible and, thus, had cooperated 
to the best of its ability, and (2) that the allocation method was not dis- 
tortive.” Id. at 140 (quoting Final Results, 62 Fed. Reg. at 2096). Koyo 
reported BILLADJ-1H adjustments on a customer-specific basis and 
limited them to in-scope merchandise. See id. Commerce argues that it 
“verified the manner in which Koyo maintained its normal records and 
confirmed that Koyo’s reporting was reasonable in light of its records.” 
Id. at 142. Because Commerce found that its allocation reflects Koyo’s 
normal books and records, is limited to in-scope merchandise and is 
granted on a customer-specific basis, Commerce believes that it acted 
reasonably in accepting the adjustment. See id. 

Commerce also argues that it properly accepted Koyo’s home-market 
rebates. See id. at 143. Commerce found no evidence that Koyo’s adjust- 
ments were granted disproportionately on out-of-scope merchandise, 
and instead found that Koyo’s method accurately apportioned to each 
sale the amount of the rebate for which the sale was responsible. See id. 
Commerce maintains that “reporting a rebate earned on a group of sales 
by spreading it over those sales is the most accurate way to report sucha 
rebate.” Id. at 144. 

With respect to NTN’s home-market billing adjustments, Commerce 
maintains that NTN’s reporting “involves a very small number of trans- 
actions, which have been allocated on an extremely narrow basis, and 
under circumstances in which Commerce found that NTN simply could 
not determine the specific transactions to which these adjustments 
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should be linked.” Jd. at 147. Commerce argues that NTN acted to the 
best of its ability in reporting the adjustment and that the method used 
was not unreasonably distortive. See id. at 147-48. 

Commerce argues that it properly accepted NSK’s lump-sum rebates 
as well. See id. at 148. At verification, Commerce determined that the 
rebates were granted on a customer-specific basis rather than on the ba- 
sis of any particular transaction or product. See id. Commerce also 
found that NSK could provide information supporting the calculation 
and that the method was not unreasonably distortive. See id. 

Koyo, NSK and NTN generally concur with Commerce’s position. See 
Koyo’s Mem. Resp. to Torrington’s Mot. J. Agency R.; NSK’s Mem. 
Opp’n to Torrington’s Mot. J. Agency R; NTN’s Resp. to Torrington’s 
Mot. J. Agency R. 


C. Analysis 


Commerce’s decision to accept Koyo’s, NSK’s and NTN’s billing ad- 
justments was supported by substantial evidence and was fully in accor- 
dance with the post-URAA statutory language, as well as with the SAA 
that accompanied the enactment of the URAA because: (1) Commerce 
verified the adjustments to determine that they were reliable and could 
not be reported more specifically; (2) Commerce properly determined 
that respondents acted to the best of their abilities in reporting the ad- 
justments; and (3) Commerce properly accepted the allocation method- 
ologies of the respondents after carefully reviewing the differences 
between such merchandise and ensuring that the allocations were not 
unreasonably distortive. See Final Results, 62 Fed. Reg. at 209496. 

After the enactment of the URAA, Commerce reevaluated its treat- 
ment of PSPAs, and since that time it treats them as adjustments to 
price and not as selling expenses. Indeed, Commerce’s treatment of the 
home-market support rebates, early-payment discounts and billing ad- 
justments as adjustments to price instead of selling expenses is the issue 
left unanswered by the pre-URAA cases upon which Torrington relies, 
namely, Torrington CAFC; Koyo Seiko Co. v. United States (“Koyo”), 36 
F3d 1565 (Fed. Cir. 1994); and Consumer Prods. Div., SCM Corp. v. Sil- 
ver Reed Am., Inc. (“Consumer Products”), 753 F.2d 1033 (Fed. Cir. 
1985). 

The Court disagrees with Torrington that Torrington CAFC man- 
dates that direct price adjustments may only be accepted when they are 
reported on a transaction-specific basis. Rather, as Commerce correctly 
pointed out, Torrington CAFC merely overturned a prior Commerce 
practice of treating certain allocated price adjustments as indirect sel- 
ling expenses and did not address the propriety of the allocation meth- 


6in Torrington CAFC, the Court of Appeals did not hold that billing adjustments must be treated as selling expenses. 
The Torrington CAFC court specifically noted that it was treating billing adjustments as selling expenses only because 
there was no argument offered suggesting otherwise, and the issue whether such treatment was appropriate remained 
open. Torrington CAFC, at 1050n.15. Torrington’s reliance on Koyo and Consumer Products is equally unjustified. The 
Koyo court, citing Consumer Products, noted that “[(d]irect selling expenses are ‘expenses which vary with the quantity 
sold, such as commissions” and did not address the issue of billing adjustments. Koyo, 36 F.3d at 1569 n.4 (quoting 
Consumer Products, 753 F.2d at 1035). Because these cases address Commerce's treatment of selling expenses, and 
Commerce did not treat the adjustments at issue as selling expenses, these cases are irrelevant to the issue at hand. 
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ods that respondents used in reporting the price adjustments in 
question. See Final Results, 62 Fed. Reg. at 2091. Although (1) “Com- 
merce treated rebates and billing adjustments as selling expenses in 
preceding reviews under pre-URAA law,” and (2) “previously decided 
that such adjustments are selling expenses and, therefore, should not be 
treated as adjustments to price,” this did not “preclude Commerce’s 
change in policy or this Court’s reconsideration of its stance in light of 
the newly-amended antidumping statute [(that is, 19 U.S.C. § 1677m(e) 
(1994))].” Timken, 16 F Supp. 2d at 1107. “Neither the pre-URAA nor 
the newly-amended statutory language imposes standards establishing 
the circumstances under which Commerce is to grant or deny adjust- 
ments to NV for PSPAs.” Id. at 1108 (citing Torrington CAFC, 82 F.3d at 
1048). Moreover, 19 U.S.C. § 1677m(e) “specifically directs that Com- 
merce shall not decline to consider an interested party’s submitted in- 
formation if that information is necessary to the determination but does 
not meet all of Commerce’s established requirements, if the [statute’s] 
criteria are met.” Id. 

Commerce applied its post-URAA methodology to analyze adjust- 
ments to price, explaining that Commerce accepted PSPAs as direct ad- 
justments to price if Commerce determined that a respondent, in 
reporting these adjustments, acted to the best of its ability to associate 
the adjustment with the sale on which the adjustment was made, ren- 
dering its reporting methodology not unreasonably distortive. See Final 
Results, 62 Fed. Reg. at 2090. In evaluating the degree to which an al- 
location over scope and non-scope merchandise may be distortive, Com- 
merce examines “the extent to which the out-of-scope merchandise 
included in the allocation pool is different from the in-scope merchan- 
dise in terms of value, physical characteristics, and the manner in which 
it is sold.” Id. Torrington argues that Commerce’s methodology is un- 
lawful. See Torrington’s Reply at 9-12. Torrington is incorrect. Al- 
though the URAA does not compel Commerce’s new policy on price 
adjustments, the statute does not prohibit Commerce’s new practice. 

Commerce’s “change in policy * * * substitutes a rigid rule with a 
more reasonable method that nonetheless ensures that a respondent’s 
information is reliable and verifiable.” Timken, 16 F. Supp. 2d at 1108. 
Commerce’s decision to accept SKF’s and NTN’s allocated adjustments 
to price is acceptable, “especially * * * in light of the more lenient statu- 
tory instructions of [19 U.S.C. § ] 1677m(e).” Id. Accordingly, “Com- 
merce’s decision to accept the PSPAs * * * is fully in accordance with the 
post-URAA statutory language and directions of the SAA,” and the deci- 
sion to accept SKF’s, NTN’s and INA’s adjustments was reasonable 
even though the adjustments were not reported on a transaction-specif- 
ic basis and even though the allocations included rebates on non-scope 
merchandise. Id. 

Torrington argues that the post-URAA statute retains the distinction 
between “direct” and “indirect” expenses and, therefore, does not per- 
mit Commerce to alter its treatment of adjustments to price. See Tor- 





U.S. COURT OF INTERNATIONAL TRADE 81 


rington’s Reply at 6-8. Torrington trivializes the statutory changes that 
prompted Commerce to reevaluate its treatment of adjustments and 
consequently revise its regulations. Because Commerce now treats 
PSPAs as adjustments to price rather than selling expenses, the distinc- 
tion between direct versus indirect selling expenses is no longer rele- 
vant for the purpose of determining the validity of allocated price 
adjustments. One of the goals of Congress in passing the URAA was to 
liberalize certain reporting requirements imposed on respondents in 
antidumping reviews. Such intent is evident both in the amendments 
enacted by the URAA and in the SAA. The URAA amended the anti- 
dumping law to include a new subsection, 19 U.S.C. § 1677m(e). The 
provision states that: 


In reaching a determination under [19 U.S.C.] section 1671b, 
1671d, 1673b, 1673d, 1675, or 1675b * * * the administering au- 
thority and the Commission shall not decline to consider informa- 
tion that is submitted by an interested party and is necessary to the 
determination but does not meet all the applicable requirements 
established by the administering authority or the Commission, if— 

(1) the information is submitted by the deadline established 
for its submission, 

(2) the information can be verified, 

(3) the information is not so incomplete that it cannot serve 
as a reliable basis for reaching the applicable determination, 

(4) the interested party has demonstrated that it acted to the 
best of its ability in providing the information and meeting the 
requirements established by the administering authority or 
the Commission with respect to the information, and 

(5) the information can be used without undue difficulties. 


19US.C. § 1677m(e). This section of the statute liberalized Commerce’s 
general acceptance of data submitted by respondents in antidumping 
proceedings by directing Commerce not to reject data submissions once 
Commerce concludes that the specified criteria are satisfied.’ 

Next, Torrington suggests that Commerce has accepted the adjust- 
ments without requiring respondents to carry the burden of proving 
that the adjustments are non-distortive. See Torrington’s Mem. at 23. 
This argument is without merit. As a routine part of its antidumping 
practice, Commerce accepts a range of reporting methodologies and al- 
locations adopted by respondents. The mere acceptance of an adjust- 
ment as reported cannot be a sufficient ground for rejecting 
Commerce’s decision. It would be anomalous indeed to expect a respon- 
dent to provide Commerce, in addition to the information on the basis of 
which Commerce could conclude that the respondent’s reporting meth- 
ods are not distortive, with a proof of the validity of Commerce’s deter- 
mination of that sort. Such a scheme would effectively allow the 


7 Consistent with § 1677m(e), the SAA states that “(t]he Administration does not intend tochange Commerce’s cur- 
rent practice, sustained by the courts, of allowing companies to allocate these expenses when transaction-specific re- 
porting is not feasible, provided that the allocation method used does not cause inaccuracies or distortions.” SAA at 


823-24. Therefore, the statute and the accompanying SAA both support Commerce’s use of allocations in circum- 
stances such as those present here. 
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respondent to bind Commerce, restricting Commerce’s inherent power 
to investigate, examine and render a decision. 

In determining whether Koyo’s, NSK’s and NTN’s allocation over 
scope and non-scope merchandise was unreasonably distortive, Com- 
merce reasonably has not required respondents to demonstrate the non- 
distortive nature of the allocation directly, for example, by compelling 
them to identify separately the adjustments on scope merchandise and 
compare them to the results of allocations over both scope and non- 
scope merchandise. Sucha burdensome exercise would defeat the entire 
purpose underlying the more flexible reporting rules, by compelling the 
respondent to go through the enormous effort that the new rules were 
intended to obviate. Rather, Commerce has adopted criteria by which 
Commerce itself could determine whether an allocation over scope and 
non-scope merchandise was likely to cause unreasonable distortions. 

In the case at hand, Commerce’s determination with respect to Koyo’s 
billing adjustments was reasonable. Commerce premised its conclusion 
on its finding that the customer-wide allocations by Koyo of the price ad- 
justments were not unreasonably distortive, having been “only granted 
on in-scope merchandise” and then allocated over in-scope merchandise 
on a customer-specific basis. Final Results, 62 Fed. Reg. at 2096. Com- 
merce also found that Koyo acted to the best of its ability in reporting the 
information. See id. 

Commerce also properly accepted Koyo’s home-market rebates. 
Koyo’s home-market rebates were granted on a customer-specific basis. 
See id.; Questionnaire for 1994-95 Administrative Review (9/27/95) 
(A-588-804) Koyo Sec. B Resp. at 20. These rebates were granted as a 
fixed and constant percentage of all affected sales, a method entirely 
proper under the law and consistent with Commerce’s policy. See id. 
Commerce also found that Koyo acted to the best of its ability and that 
the method was not unreasonably distortive. See id. 

Commerce’s determination with respect to NTN was reasonable. 
Commerce premised its determination on its finding that NTN reported 
the adjustment on a basis that was consistently customer- and product- 
specific. See id. at 2097. Moreover, Commerce determined that NTN 
acted to the best of its ability in reporting the adjustments and that the 
method was not unreasonably distortive. See id. 

Additionally, Commerce was justified in concluding that NSK’s re- 
porting of its home-market rebates on a customer-specific basis was 
proper. Commerce considered the large number of transactions, NSK’s 
records and the lump-sum nature of the adjustment and concluded that 
it is not feasible for NSK to report the adjustment on a more precise ba- 
sis. Seeid. at 2092. Commerce also determined that the allocation meth- 
odology was not unreasonably distortive. See id. 

Torrington asserts that Commerce improperly determined that Koyo, 
NTN and NSK acted to the best of their ability in reporting adjust- 
ments. See Torrington’s Mem. at 23-29. Torrington’s assertion is with- 
out merit. When respondents’ adjustments were granted over both 
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scope and non-scope merchandise without reference to any particular 
model or transaction, Commerce could not have reasonably expected 
them to be recorded or reported to Commerce in a manner more specific 
than that which was used. It was equally appropriate for Commerce to 
consider, as a part of its decision whether respondents acted to the best 
of their ability in reporting the adjustments, the volume of adjustments 
when deciding whether it is feasible to report these adjustments on a 
more specific basis. In light of the considerable size of their databases, 
Commerce reasonably found that “given the extremely large volume of 
transactions involved in these AFBs reviews|,] [i]t is inappropriate to 
reject allocations that are not unreasonably distortive in favor of facts 
otherwise available where a fully cooperating respondent is unable to 
report the information in a more specific manner.” Final Results, 62 
Fed. Reg. at 2090. The large volume of data is precisely one of the factors 
that one would expect Commerce to consider in deciding whether a re- 
spondent has acted to the best of its ability in reporting a given adjust- 
ment. 

In sum, the Court finds that Commerce’s decision to accept Koyo’s, 
NTN’s and NSK’s reported home-market adjustments was supported 
by substantial evidence and was fully in accordance with the post-URAA 
statutory language and the SAA. The record demonstrates that the re- 
quirements of 19 U.S.C. § 1677m(e) were satisfied by the respondents in 
that: (1) the reported adjustments were submitted in a timely fashion, 
see 19 U.S.C. § 1677m(e)(1); (2) the information submitted was verified 
by Commerce; (3) the respondents’ information was not so incomplete 
that it could not serve as a basis for reaching a determination, see 19 
US.C. § 1677m(e)(3); (4) respondents demonstrated that they acted to 
the best of their abilities in providing the information and meeting Com- 
merce’s new reporting requirements, see § 1677m(e)(4); and (5) there 
was no indication that the information was incapable of being used 
without undue difficulties. See § 1677m(e)(5). 

Commerce’s determinations with respect to Koyo, NTN and NSK 
were also consistent with the SAA. The Court agrees with Commerce’s 
finding in the Final Results that given the extremely large volume of 
transactions, the level of detail contained in normal accounting records, 
and time constraints imposed by the statute, the reporting and alloca- 
tion methodologies were reasonable. This is consistent with the SAA di- 
rective under § 1677m(e), which provides that Commerce “may take 
into account the circumstances of the party, including (but not limited 
to) the party’s size, its accounting systems, and computer capabilities.” 
SAA at 865. Thus, the Court finds that Commerce properly considered 
the ability of Koyo, NTN and NSK to report its billing adjustments on a 
more specific basis. Accordingly, the Court concludes that Commerce’s 
acceptance of Koyo’s, NTN’s and NSK’s reported adjustments was sup- 
ported by substantial evidence and fully in accordance with law. 
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CONCLUSION 


This case is remanded to Commerce to: (1) exclude any transactions 
that were not supported by consideration from NSK’s United States 
sales database and to adjust the dumping margins accordingly; (2) re- 
consider the issue of NSK’s relationship to its supplier; (3) reconsider its 
determination that a certain model of Koyo’s was outside the ordinary 
course of trade; and (4) reconsider its determination that a certain 
home-market ball bearing of Koyo’s could be compared to United States 


sales because it is a foreign like product and to clearly articulate the ba- 
sis of its determination. 


(Slip Op 01-70) 


BETHLEHEM STEEL CoRrP, ET AL., PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND POHANG IRON & STEEL CO., DEFENDANT-INTERVENOR 


Court No. 00-03-00116 


(Dated June 7, 2001) 


ORDER 


CARMAN, Chief Judge: Upon consideration of the United States’ mo- 
tion for Clarification and to Amend the Judgment, and upon the consent 
of Bethlehem Steel corporation and US. Steel Group, a unit of USX Cor- 


poration, and upon receiving no response from Pohang Iron & Steel Co., 
it is hereby 


ORDERED that the motion is granted, and it is further 

ORDERED that the judgment entered by the Court on April 4, 2001 is 
amended by striking from page 24 of Slip-Op. 01-38 the word “inher- 
ent” from before the word “characteristics” and by changing the phrase 


“51% of the financial benefits” on page 24 of Slip-Op. 01-38 to “51% of 
the discounts.” 
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(Slip Op. 01-71) 


FORMER EMPLOYEES OF CARHARTT, INC., PLAINTIFFS v. ELAINE CHAO, 
SECRETARY, UNITED STATES DEPARTMENT OF LABOR, DEFENDANT 


Court No. 99-12-00734 


Plaintiffs moved to set aside United States Department of Labor’s (“Labor”) deter- 
mination that they were ineligible for NAFTA Transitional Adjustment Assistance bene- 
fits (“NAFTA-TAA”) pursuant to 19 U.S.C. § 2331 (1994) (“Act”). Plaintiffs raised two 
issues in support of motion. First, that had Labor considered the “appropriate subdivi- 
sion” of corporation advocated by Plaintiffs, it would have found them eligible for NAFTA- 
TAA due to a one-step shift in production from corporation’s McKenzie, Tennessee, plant 
(“McKenzie”) to Mexico. Second, that Labor should have provided Plaintiffs with a “rea- 
soned statement” of why it used the appropriate subdivision it did. The United States 
Court of International Trade, Eaton, J., held: (1) under Labor’s “product line analysis” 
there was no shift in production from McKenzie to Mexico; and (2) Labor was under no 
obligation to provide Plaintiffs with a reasoned statement as to the appropriate subdivi- 
sion used because Plaintiffs themselves identified McKenzie as the appropriate subdivi- 
sion and never argued otherwise until commencement of this action and, in any event, 
Labor took into account possibility that production had shifted from McKenzie to Mexico 
and provided Plaintiffs with a sufficient statement of why no such shift occurred. 


[Plaintiffs’ motion for judgment on agency record denied; Labor’s negative determina- 
tion affirmed; action dismissed. ] 


(Decided June 13, 2001) 


Renee L. Bowser, Assistant General Counsel, United Food and Commercial Workers In- 
ternational Union, for Plaintiffs. 


Stuart E. Schiffer, Acting Assistant Attorney General of the United States; David M. 
Cohen, Director, Commercial Litigation Branch, Civil Division, United States Depart- 
ment of Justice; Velta A. Melnbrencis, Assistant Director, Commercial Litigation Branch, 
Civil Division, United States Department of Justice (Lauren S. Moore), for Defendant. 


OPINION 


EATON, Judge: Before the Court is the Former Employees of Carhartt, 
Inc.’s (“Plaintiffs”) Motion for Summary Judgment* contesting the 
United States Department of Labor’s (“Labor”) decision denying Plain- 
tiffs’ petition for North American Free Trade Agreement Transitional 
Adjustment Assistance benefits (“NAFTA-TAA”). The Court has juris- 
diction pursuant to 28 U.S.C. § 2395(a) (1994) and 19 U.S.C. § 1581(d)(1) 
(1994). For the reasons set forth below, the Court finds that Labor’s deci- 
sion is supported by substantial evidence and is in accordance with law, 
and therefore denies Plaintiffs’ motion. 


BACKGROUND 


Plaintiffs were employed at the McKenzie, Tennessee (“McKenzie”), 
plant of Carhartt, Inc. (“Carhartt”) and, until the closing of that facility 
in June 1999, manufactured bib overalls. Plaintiffs allege that they lost 
their jobs when McKenzie’s production of bib overalls was shifted to 
Carhartt’s Camden, Tennessee (“Camden”), facility and Camden’s pro- 
duction of hooded jackets was shifted to Mexico. 


1 Although Plaintiffs style their motion as one for summary judgment, the Court treats it as a motion for judgment 
on the agency record pursuant to USCIT Rule 56.1. 
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On February 28, 1999, Plaintiffs applied for NAFTA-TAA by filing a 
“Petition for NAFTA Transitional Adjustment Assistance”? with La- 
bor. (PR. at 1.) In their petition, Plaintiffs named the McKenzie facility 
as the “appropriate subdivision” of Carhartt within the meaning of sec- 
tion 250 of the Trade Act of 1974, as amended, 19 U.S.C. § 2331 (1994) 
(“Act”). (Id.) Labor acknowledged this filing in the Federal Register, see 
Investigations Regarding Certifications of Eligibility To Apply for NAF- 
TA Transitional Adjustment Assistance, 64 Fed. Reg. 16,757, 16,758 
(Apr. 6, 1999), and, after conducting an investigation of Plaintiffs’ claim, 
(C.R. at 20-21), concluded that Plaintiffs were not eligible for NAFTA- 
TAA because “production was shifted to Mexico of unsimiliar products 
produced at the subject firm and therefore insignificant. [sic]” (PR. at 
23.) On April 14, 1999, Labor notified Plaintiffs by letter of its negative 
determination (PR. at 22-24), and, on May 11, 1999, published a notice 
to that effect. See Notice of Determinations Regarding Eligibility to Ap- 
ply for Worker Adjustment Assistance and NAFTA Transitional Adjust- 
ment Assistance, 64 Fed. Reg. 25,371, 25,373 (May 11, 1999). 

By letter dated May 6, 1999, Gary Phaup, Carhartt’s Vice President of 
Manufacturing, sought administrative reconsideration of Labor’s nega- 
tive determination.’ This letter stated that “some of [the McKenzie] 
production will be transferred to [Camden]. Some of the product pre- 
viously made in the Camden facility has been transferred to Mexico— 
this allowed the transfer of production from McKenzie to Camden.” 
(PR. at 32.) Although this letter became well-traveled, by August 9, 
1999, it found its way to the Office of Trade Adjustment Assistance 
(“OTAA”), accompanied by a note from Labor’s Tennessee office, stat- 
ing that it was Mr. Phaup’s “intention * * * to request reconsideration 
for both the NAFTA and the TAA.” (PR. at 31.) 

On October 12, 1999, Grant Beale, Program Manager of OTAA, wrote 
Mr. Phaup noting receipt of the May 6, 1999, letter and acknowledging 
his request for reconsideration of Labor’s negative determination. (PR. 
at 36; see also Carhartt, Inc., McKenzie, Tennessee; Negative Determina- 
tion on Application for Reconsideration, 64 Fed. Reg. 69,035 (Dec. 9, 
1999) (“Negative Determination”).) Mr. Beale’s letter stated that “[t]he 
Department’s denial notice for [NAFTA-TAA] is now final since the fil- 
ing period for administrative reconsideration has expired.” (PR. at 36.) 
Nonetheless, Mr. Beale also stated that OTAA had “informally” re- 
viewed Carhartt’s request, and concluded that reconsideration of La- 
bor’s initial determination was not warranted. (Id.) Labor published 
notice of this denial of reconsideration in the Federal Register. See Nega- 
tive Determination, 64 Fed. Reg. at 69,035 (“The Department cannot 
consider the domestic shift of production of bib overalls from McKenzie, 


2 Plaintiffs also applied for Trade Adjustment Assistance (“TAA”) under section 222 of the Trade Act of 1974, as 
amended, 19 U.S.C. § 2271 (1994). However, Plaintiffs’ TAA claim is not before the Court and, therefore, is not ad- 
dressed here. 

3 This letter was initially filed with the clerk of this court. However, after it was ascertained that it was Mr. Phaup’s 
intention to apply for administrative reconsideration—not judicial review—of Labor’s negative determination, Mr. 


Phaup was instructed to contact the Department of Labor’s Office of Trade Adjustment Assistance in Washington, D.C. 
(Letter from Gordon to Phaup of 5/17/99.) 
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Tennessee to Camden, Tennessee as a basis for worker group certifica- 
tion.”). 

By letter dated December 9, 1999, Plaintiffs petitioned for judicial re- 
view of Labor’s negative determination. The clerk of this court deemed 


the letter a summons and complaint sufficient to commence this ac- 
tion.4 


DISCUSSION 


Plaintiffs present two arguments in support of their motion. First, 
Plaintiffs claim that Labor erred in its application of the Act to the facts 
of their case by not considering Plaintiffs’ proposed method for deter- 
mining what constituted the proper appropriate subdivision of Car- 
hartt. Specifically, Plaintiffs argue that the proper appropriate 
subdivision included both the McKenzie and Camden facilities together, 
and not the McKenzie plant alone. Had this appropriate subdivision 
been considered, Plaintiffs maintain, Labor would necessarily have 
found that Plaintiffs lost their jobs due to a one-step shift in manufac- 
turing production. Second, Plaintiffs claim that Labor was under a duty 
to provide them with a “reasoned statement” as to why it did not consid- 
er Plaintiffs’ method of determining the appropriate subdivision. The 
Court finds neither argument persuasive. 


I. Appropriate Subdivision 


The central issue in this action is whether Labor should have consid- 
ered Plaintiffs’ method of applying the Act to the facts. Title 19, section 
2331 addresses job losses due to shifts in production from the United 
States to Mexico under the North American Free Trade Agreement: 


A group of workers * * * shall be certified as eligible to apply for ad- 
justment assistance * * * if the Secretary determines that a signifi- 
cant number or proportion of the workers in such workers’ firm or 
an appropriate subdivision of the firm have become totally or par- 
tially separated * * * and* * * that there has been a shift in produc- 
tion by such workers’ firm or subdivision to Mexico * * * of articles 
like or directly competitive with articles which are produced by the 
firm or subdivision. 


19 U.S.C. § 2331(a)(1)(B). The applicable regulation® defines an “ap- 
propriate subdivision” for the purposes of the Act as “an establishment 
in a multi-establishment firm which produces the domestic articles in 
question or a distinct part or section of an establishment (whether or not 


4 Although Plaintiffs’ filings are not in strict compliance with 19 U.S.C. § 2395(a) and 29 C.ER. §§ 90.18(a), 90.19(a) 
(1997), the Court deems them timely for two reasons. First, Labor acknowledged the filing of Plaintiffs’ application as 
of May 6, 1999. See Negative Determination, 64 Fed. Reg. at 69,035 (“By letter of May 6, 1999, the company requested 
administrative reconsideration of the Department’s negative determination regarding eligibility to apply for Trade 
Adjustment Assistance * * *. Company officials have now indicated that it was their intention to also request reconsid- 
eration of the Department’s negative determination [of] eligibility to apply for [NAFTA-TAA].”). Second, OTAA, by 
responding to Plaintiffs’ allegations, and then publishing its Negative Determination, has either (1) related Plaintiffs’ 
subsequent filings to the date of the request for reconsideration or (2) treated their subsequent filings as amendments 
to that application. 

5-The NAFTA-TAA program was originally envisioned as a temporary measure, to be fully implemented at a later 
date. See Former Employees of Champion Aviation Prods. v. Herman, 24CIT__,__, Slip Op. 00-23, at 5-6 (Feb. 25, 
2000). To date, the contemplated comprehensive program has yet to be enacted, and Labor has not promulgated a sepa- 
rate set of regulations covering NAFTA-TAA. Therefore, the Court in its interpretation of NAFTA-TAA is guided, 
where appropriate, by the TAA regulations. 
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the firm has more than one establishment) where the articles are pro- 
duced.” 29 C.ER. § 90.2 (1997). This court has consistently upheld the 
“well-settled principle that determinations of what constitutes an ap- 
propriate subdivision must be made along product lines.” Abbott v. Do- 
novan, 6 CIT 92, 99, 570 F. Supp. 41, 48 (1983) (citing Pemberton v. 
Marshall, 639 F.2d 798, 801 (D.C. Cir. 1981)); see also Lloyd v. United 
States Dep’t of Labor, 637 F.2d 1267, 1275 (9th Cir. 1980); Int’! Union, 
United Auto., Aerospace & Agric. Implement Workers v. Marshall, 584 
F.2d 390, 396-98 (D.C. Cir. 1978) (“Marshall”); Paden v. United States 
Dep’t of Labor, 562 F.2d 470, 475 (7th Cir. 1977). The product line analy- 
sis has been examined by this court in the context of NAFTA-TAA. See 
Former Employees of Champion Aviation Prods. v. Herman, 23 CIT 

, Slip Op. 99-48 (June 4, 1999) (“Champion I”), dismissed by For- 
mer mer Employees of Champion Aviation Prods. v. Herman, 24CIT ___, 
Slip Op. 00-23 (Feb. 25, 2000) (“Champion II”). The plaintiffs in Cham- 
pion® were employed at a Pennsylvania factory that manufactured avi- 
ation products. Champion I, 23 CIT at _, Slip Op. 99-48, at 2. The 
plaintiffs alleged that they lost their jobs due to a two-step shift in pro- 
duction when the parent company moved its production of aviation 
products from the Pennsylvania plant to a Tennessee facility that 
manufactured automotive lamps and then, in order to allow the Tennes- 
see facility to absorb the aviation production, shifted the production of 
automotive lamps from Tennessee to Mexico. Champion I, 23 CIT at 
____, Slip Op. 99-48, at 2. Labor, using the product line analysis, denied 
the plaintiffs’ NAFTA-TAA claim because, although a shift in produc- 
tion actually took place, the articles previously manufactured at the 
plant where the employees lost their jobs were neither like nor directly 
competitive with those made at the plant in Mexico to which production 
had been shifted. Champion II, 24CITat__, Slip Op. 00-23, at 4. The 
plaintiffs challenged Labor’s use of the product line analysis, arguing 
that “an analysis that does not account for situations where a shift in 
production occurs in more than one step is unreasonable.” Champion I, 
23CITat__, Slip Op. 99-48, at 5. The court, after reviewing the legis- 
lative history of NAFTA-TAA, remanded the case for further fact-find- 
ing, and encouraged Labor to expand its methodology so as to include 
more factors than would be considered in an analysis that relied solely 
upon product lines. Champion I,23CIT at__, Slip Op. 99-23, at 6-7. 
On remand, Labor affirmed its reliance on the product line analysis by 
citing identical language in both TAA and NAFTA-TAA, and observing 
that the language of the TAA had received judicial construction. Cham- 
pion II, 24CIT at___, Slip Op. 00-23, at 5. The court, in affirming La- 
bor’s determination, commented: 


— maintains that absent clear legislative history to the con- 
Congress, Rig placing identical language in 19 U.S.C. 
§ 2581 (aie (B), oP sams? to have adopted these judicial 


constructions, Nina y requiring shifts in production to be mea- 


6 The Court refers to Champion I and Champion II collectively as “Champion.” 
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sured along product lines. While this is merely a rule of statutory 
construction, and like any other should yield when the clear pur- 
pose of the statute requires it, in this instance the construction 
sought by Plaintiffs is simply too different absent some indication 
by Temajatitn that it so intends. 


Champion II, 24 CIT at __, Slip Op. 00-23, at 5 (internal citations 
omitted). 

The facts in Champion and the case at bar are remarkably similar. 
Plaintiffs, however, maintain that their situation is distinguishable 
from that in Champion, in that their jobs were not lost due to a two-step 
shift in production but, rather, due to a one-step shift. Plaintiffs set out 
their argument that a one-step shift in production from McKenzie to 
Mexico occurred as follows: 


Given that the McKenzie and Camden plants satisfy the require- 
ments of an appropriate subdivision under § 2331(a)(1)(B), [Labor] 
erred in failing to determine that there was a shift in production by 
Carhartt from the appropriate subdivision to Mexico of articles like 
or directly competitive with articles previously produced domesti- 
cally by the subdivision. In this regard, the same subdivision which 
partially discontinued operation with the shut down of the McKen- 
zie plant is the same subdivision which transferred a portion of its 
work to Carhartt’s Mexico plant. Therefore, with the closure of 
McKenzie and the transfer of bib overall production from McKenzie 
to Camden and then the removal of jacket production from Camden 
to Mexico, there occurred a shift in production from the appropriate 
subdivision to Mexico in one step. 


(Pls.’ Mem. Supp. Mot. Summ. J. at 8-9.) 

Though somewhat difficult to piece together, Plaintiffs’ argument can 
be set out as follows. First, because the Camden employees sewed pock- 
ets’ on the same bib overalls that the McKenzie employees finished, 
then all of the Camden and McKenzie employees were part of a subdivi- 
sion of Carhartt that worked on the bib overall product line. Next, be- 
cause the Camden employees did not work solely on bib overalls, but 
were transferred between the tasks of working on bib overalls and hood- 
ed jackets, the Camden employees should be considered as working on 
both the bib overall and hooded jacket product lines. Finally, because the 
McKenzie and Camden employees all worked on the bib overall product 
line, and because the Camden employees worked on both the bib overall 
and hooded jacket product lines, when Carhartt shifted its production of 
hooded jackets from Camden to Mexico and then shifted the entire 
manufacture of bib overalls to Camden, the McKenzie employees lost 
their jobs due to a one-step shift in production to Mexico. Plaintiffs ask 
the Court to reach this conclusion even though no McKenzie employee 
was actually engaged in the manufacture of hooded jackets—the only 
product line whose manufacture was shifted to Mexico. 


7 The allegation that the Camden employees were involved in the production of bib overalls is not presented in the 
administrative record. Rather, it is alleged by Plaintiffs in their brief. 
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While showing a certain inventiveness, Plaintiffs’ argument must 
fail. The product line analysis simply does not allow for this kind of boot- 
strapping. It is a basic requirement of the product line analysis that the 
articles produced by the displaced employees must be “like or directly 
competitive” with those whose production was shifted to Mexico. Bib 
overalls are not hooded jackets, and no amount of artful advocacy can 
change this simple fact. While it may well be that the McKenzie workers 
lost their jobs due to a shift of production to Mexico, it is not the kind of 
shift contemplated by the Act. It is, in fact, identical to the two-step shift 
in production analyzed and rejected by the court in Champion. 


II. Reasoned Statement 


Plaintiffs contend that “[Labor] should respond to a plaintiff's inter- 
pretation of what constitutes an appropriate subdivision under the stat- 
ute with a reasoned statement explaining why such interpretation will 
not be adopted.” (Pls.” Mem. Supp. Mot. Summ. J. at 6 (citing Int’l 
Union, United Auto., Aerospace & Agric. Implement Workers v. Reich, 
22CIT__—,_—, 20 F. Supp. 2d 1288, 1293 (1998) (“Reich”).) Thus, 
Plaintiffs argue that, because they put forth an interpretation of what 
constituted the appropriate subdivision, Labor was required to respond 
with a reasoned statement as to why the McKenzie and Camden plants 
together were not adopted as the appropriate subdivision for the pur- 
poses of the Act. However, this argument does not accurately reflect case 
law. The proposition cited by Plaintiffs, more fully stated, is that “when 
a petitioner under a government benefits program puts forward an in- 
terpretation of a legislative provision that is arguably consonant with 
the statutory language, he is at least entitled to a reasoned statement 
why the administrator will not adopt that interpretation.” Reich, 22 
CIT at __, 20 F. Supp. 2d at 1293 (citing Marshall, 584 F2d at 396). 
Had Plaintiffs put forth an “arguably consonant” interpretation of 
what constitutes an appropriate subdivision, Labor would have been re- 
quired to respond with a written explanation of why it was not adopted. 
However, the Court is not persuaded by Plaintiffs’ argument for two 
reasons. 

First, it is clear from the administrative record that Plaintiffs never 
asserted that McKenzie and Camden, in combination, constituted the 
proper appropriate subdivision at the administrative level. In fact, it 
was Plaintiffs themselves who initially proposed McKenzie as the ap- 
propriate subdivision. (PR. at 1.) Indeed, until the filing of their brief 
with this Court, Plaintiffs consistently argued that the appropriate sub- 
division was the McKenzie plant, and the McKenzie plant alone. Labor, 
during its investigation, could not respond to an argument that the 
Plaintiffs raise here for the first time. 

Second, although Plaintiffs did not initially argue that McKenzie and 
Camden, together, constituted the appropriate subdivision, Labor none- 
theless took this possibility into account. As previously noted, Labor’s 
investigation revealed that no bib overall production was shifted to 
Mexico and, moreover, that the only production shifted was of “unsimi- 





U.S. COURT OF INTERNATIONAL TRADE 91 


liar products * * * and therefore insignificant. [sic]” (PR. at 23.) Indeed, 
Labor, in its notice denying reconsideration of Plaintiffs’ claim, specifi- 
cally stated that it could not “consider the domestic shift of production 
of bib overalls from McKenzie, Tennessee to Camden, Tennessee as a ba- 
sis for worker group certification.” Negative Determination, 64 Fed. 
Reg. at 69,035.° 

Therefore, because: (1) Plaintiffs themselves proposed McKenzie as 
the appropriate subdivision and never complained of Labor’s so finding 
until the briefing in this action; and (2) Labor actually inquired into the 
possibility that McKenzie’s production had shifted to Mexico and gavea 
sufficient explanation as to why no such shift occurred, Labor was under 
no obligation to provide Plaintiffs with a further written statement as to 
why it did not use their claimed method of applying the product line 
analysis to the facts of this case. 


CONCLUSION 


For the foregoing reasons, the Court finds that Labor’s determination 
is supported by substantial evidence and is otherwise in accordance with 
law, and thus declines to set aside Labor’s determination that Plaintiffs 
are ineligible for NAFTA-TAA. Accordingly, Plaintiffs’ motion for judg- 
ment on the agency record is denied and this action is dismissed. 


8 The Court notes that relevant case law has held that, “ [i]f the company under investigation is part of a larger corpo- 
rate entity, the Secretary has a duty of providing a description of the organizational structure and of inquiring into how 
the subject company fits into the organization.” Former Employees of Linden Apparel Corp. v. United States, 13 CIT 
467, 470, 715 F Supp. 378, 381 (1989), quoted in Champion I, 23 CIT at __, Slip Op. 99-48, at 8. While the Court 
recognizes this requirement, the narrow facts of this case do not demand its application. Plaintiffs have, through their 
own submissions (see PR. at 32), adequately outlined the relevant corporate organizational structure of Carhartt, and 
McKenzie’s place therein. Moreover, Labor did provide a description of that structure. In its notice denying reconsider- 
ation, Labor explained “[t]he Department cannot consider the domestic shift of production of bib overalls from McKen- 
zie, Tennessee to Camden, Tennessee as a basis for worker group certification.” Negative Determination, 64 Fed. Reg. 
at 69,035. Because Labor’s investigation clearly revealed that there was no shift in the production of bib overalls from 
any subdivision of Carhartt that might have included McKenzie to Mexico, the foregoing statement, while brief, suffi- 
ciently describes Carhartt’s corporate organizational structure and McKenzie’s place therein. 
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